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MVEMORANDUM OPI NI ON

MARVEL, Judge: Pursuant to section 6330(d),?! petitioner
seeks review of respondent’s determi nation to proceed with the

collection of petitioner’s 2002 Federal inconme tax liability.

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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The issues for decision are: (1) Wether respondent abused his
discretion in issuing a Final Notice of Intent to Levy and Notice
of Your Right to a Hearing for 2002 (final notice) while
petitioner’s bankruptcy case was pendi ng, and (2) whether
respondent abused his discretion in rejecting petitioner’s

i nstal | ment agreenent offer.

Backgr ound

The parties submtted this case fully stipulated under Rule
122. W incorporate the stipulated facts into our findings by
this reference. Petitioner resided in Cklahoma when his petition
was fil ed.

| . Petitioner’'s Bankruptcy Proceedi ngs

On June 12, 2002, petitioner and his former wife, Betty A
Haubrich (Ms. Haubrich), filed a bankruptcy petition under
chapter 7 of the Bankruptcy Code with the U S. Bankruptcy Court
for the Western District of Cklahoma (bankruptcy court).?2 On
January 28, 2003, the bankruptcy trustee filed an adversary
conplaint to conpel petitioner to turn over bankruptcy estate
property; the bankruptcy trustee al so objected to petitioner’s
di scharge. On June 27, 2003, the bankruptcy court issued an
Order Approving Conprom se of Controversy, pursuant to which

petitioner was to pay $22,000 to the bankruptcy trustee in

2On Jan. 8, 2003, the bankruptcy court discharged Ms.
Haubrich fromall dischargeabl e debts.
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settl enment of the adversary proceeding. However, petitioner paid
only $1,700 of the conprom se anmount.® On February 24, 2004, the
bankruptcy court entered a $20, 300 judgnent agai nst petitioner,
whi ch was nondi schar geabl e.

Petitioner was neither granted nor denied a discharge in the
bankruptcy case. On August 6, 2005, the bankruptcy case was
cl osed.

1. Petitioner’'s Tax Coll ection Proceeding

Petitioner filed his 2002 Form 1040, U.S. Individual |ncone
Tax Return, but failed to pay $6,578 of the $6,879 tax liability
reported on the return. On January 28, 2005, respondent issued
petitioner the final notice.* On February 25, 2005, respondent
received petitioner’s tinmely Form 12153, Request for a Collection
Due Process Hearing. |In an attachnment to his Form 12153
petitioner stated that he disagreed with the proposed | evy
because it woul d cause himextrenme hardship and al so because
respondent issued the final notice after petitioner had filed a

bankruptcy petition.

3The parties stipulated that the bankruptcy court found that
petitioner had paid $3,700 to the trustee. However, the
bankruptcy court’s judgnent stated that petitioner had paid
$1, 700.

“The record contains only the first page of the final
noti ce, which does not state to which year the final notice
rel ates.
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On August 30, 2006, Settlement O ficer Mnnie L. Banks (M.
Banks) mailed petitioner a letter scheduling a tel ephone hearing
for Cctober 12, 2006.° Ms. Banks requested that petitioner
provi de a conpleted Form 433-A, Collection Information Statenent
for Wage Earners and Sel f- Enpl oyed I ndividuals, Form 433-B,
Collection Information Statenent for Businesses, and supporting
docunents. M. Banks al so stated that petitioner nust have filed
all required Federal tax returns to be eligible for alternative
col l ection nmethods, such as an installnent agreenent or offer-in-
conprom se. On Septenber 19, 2006, Ms. Banks sent petitioner a
| etter rescheduling the tel ephone conference to October 31, 2006,
pursuant to a request of petitioner’s representative, Frederick
J. OLaughlin (M. O Laughlin).®

On Cct ober 31, 2006, M. O Laughlin submtted petitioner’s
Form 433-A, Form 433-B, and supporting docunents, which showed
that petitioner was an attorney and sole owner of the Haubrich

Law Firm P.C. M. O Laughlin also submtted to Ms. Banks

SAl t hough the final notice related to 2002 only, on his Form
12153 petitioner requested a hearing with respect to “200 [sic],
2002, and 2003”. The header of the Aug. 30, 2006, letter from
Ms. Banks to petitioner m stakenly stated: “Tax Period(s) Ended:
12/ 2001 12/2003”. However, in the letter Ms. Banks stated that
petitioner’s hearing request was tinmely only with respect to
2002.

M. O Laughlin again requested to reschedul e the heari ng,
but Ms. Banks deni ed the request.
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petitioner’s offer to enter into an installnment agreenent to pay
his unpaid tax liability.

Ms. Banks reviewed the Form 433-A and Form 433-B petitioner
subm tted and determ ned that petitioner had received i ncone from
his corporation as distributions rather than wages and,
consequently, had incorrectly reported the paynents on his
Federal incone tax returns. M. Banks al so concluded t hat
petitioner’s corporation was not making Federal tax deposits and
had not filed required Fornms 941, Enployer’s Quarterly Federal
Tax Return, Forns 940, Enployer’s Annual Federal Unenpl oynent
(FUTA) Tax Return, and Fornms 1120S, U. S. Incone Tax Return for an
S Corporation.’

On Cct ober 31, 2006, Ms. Banks held a tel ephone hearing with
M. O Laughlin. M. Banks stated that the install ment agreenent
of fer faxed earlier that day could not be considered because
petitioner was not in conpliance. M. Banks then tenporarily
transferred the call to the Appeal s team nmanager who expl ai ned
that an install nent agreenment could not be considered because
petitioner reported income fromhis |law practice as distributions

rat her than wages.

"According to Ms. Banks’'s case activity record, which is
part of the record, Ms. Banks al so revi ewed respondent’s

transcripts of petitioner’s account. |In the case activity record
Ms. Banks stated that petitioner was “not in conpliance with
estimated tax paynent.” However, the case activity record does

not state for which years petitioner was not in conpliance with
the estimated tax paynent requirenent.
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During the October 31, 2006, hearing M. O Laughlin argued
that the final notice was invalid as it was issued during
petitioner’s bankruptcy proceeding. M. Banks explained that
respondent’s records showed that petitioner filed a bankruptcy
petition in June 2002 and the bankruptcy case was closed in Apri
2004. M. O Laughlin stated that the case closing date was
incorrect. On Novenber 13, 2006, M. O Laughlin sent to Ms.
Banks a copy of the final decree in petitioner’s bankruptcy case
establishing that the bankruptcy case was cl osed on August 6,
2005. 8

On Novenber 17, 2006, respondent issued petitioner a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330 (notice of determnation) with respect to 2002
sustai ning the proposed |l evy action. The notice of determ nation
stated that Ms. Banks verified that all applicable |aws and

procedures were net, considered all issues raised, and bal anced

8During the hearing M. O Laughlin al so argued t hat
petitioner’s Form 12153 was tinely for 2001, 2002, and 2003. Mks.
Banks expl ained that the final notice was issued by respondent’s
Okl ahoma City office, and it was for 2002 only. On Mar. 14,
2005, respondent’s Phil adel phia office issued petitioner a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing
for 2001 and 2003. Consequently, petitioner’s Form 12153 was
premature with respect to 2001 and 2003 because he submtted it
on Feb. 25, 2005. On May 30, 2006, M. O Laughlin submtted to
respondent’ s Phil adel phia office a copy of the sane Form 12153.
During the hearing Ms. Banks explained that the second subm ssion
of the Form 12153 was not a tinely request for a hearing with
respect to 2001 and 2003 because respondent did not receive it
within the 30-day deadline.
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the efficiency and intrusiveness of the proposed collection
action. In the notice of determ nation respondent’s Appeal s
O fice determ ned that the proposed | evy was appropriate and the
i nstal |l ment agreenent could not be considered because “the
taxpayer is not [in] conpliance according to the law.” Wth
respect to issues petitioner raised, the attachnent to the notice
of determ nation stated that petitioner had offered a collection
alternative in the formof an install nment agreenent. The
attachnment al so stated that the Appeals team manager had
explained to M. O Laughlin during the Cctober 31, 2006, hearing
that petitioner’s installnment agreenent

was not a viable option because the incone M.

Haubbrich [sic] receives fromhis Corporation was

incorrectly reported on M. Haubrich' s 1040 tax

returns. The incone received by M. Haubrich was

reported as distributions whereas it should have been

reported as wages because M. Haubrich is the sole

owner and enpl oyee of the Corporation. * * *
The attachnent to the notice of determ nation al so described Ms.
Banks and M. O Laughlin’s conversation regarding the correct

dat e when the bankruptcy case was cl osed.

Di scussi on

Section 6330

Section 6330(a) provides that no |l evy may be nmade on any
property or right to property of any person unless the Secretary
has notified such person in witing of the right to a hearing

before the levy is made. |f the person requests a hearing, a
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hearing shall be held before an inpartial officer or enployee of
the Internal Revenue Service Ofice of Appeals. Sec. 6330(b)(1),
(3). At the hearing a taxpayer may rai se any rel evant issue,
i ncl udi ng appropriate spousal defenses, challenges to the
appropriateness of the collection action, and coll ection
alternatives. Sec. 6330(c)(2)(A). A taxpayer may contest the
exi stence or anount of the underlying tax liability at the
hearing if the taxpayer did not receive a notice of deficiency
for the tax liability or did not otherw se have an earlier
opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)

see also Sego v. Comm ssioner, 114 T.C. 604, 609 (2000).

Foll owi ng a hearing, the Appeals Ofice nust determ ne
whet her the proposed | evy action nmay proceed. The Appeals Ofice
is required to take into consideration: (1) Verification
presented by the Secretary that the requirenments of applicable
| aw and adm ni strative procedure have been net, (2) rel evant
i ssues raised by the taxpayer, and (3) whether the proposed |evy
action appropriately bal ances the need for efficient collection
of taxes with a taxpayer’s concerns regarding the intrusiveness
of the proposed |evy action. Sec. 6330(c)(3).

Section 6330(d) (1) grants this Court jurisdiction to review
the determ nati on made by the Appeals O fice in connection with
the section 6330 hearing. Were the underlying tax liability is

not in dispute, the Court will review the determ nation of the
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Appeals Ofice for abuse of discretion. Lunsford v.

Comm ssioner, 117 T.C 183, 185 (2001); Sego v. Conm ssioner,

supra at 610; Goza v. Conmi ssioner, 114 T.C. 176, 182 (2000). An

abuse of discretion occurs if the Appeals Ofice exercises its
discretion “arbitrarily, capriciously, or w thout sound basis in

fact or law.” Whodral v. Comm ssioner, 112 T.C 19, 23 (1999).

Petitioner does not dispute the underlying tax liability for
2002. Accordingly, we review respondent’s determ nation for

abuse of discretion. See Lunsford v. Commi Ssioner, supra at 185.

1. Petitioner’'s Automatic Stay Argunent

Petitioner contends that respondent abused his discretion in
uphol ding the | evy because the notice of determ nation was based
on an invalid final notice. He asserts that the final notice was
inval id because respondent issued it on January 28, 2005, which
was after June 12, 2002, the date petitioner had filed his
bankruptcy petition, and before August 6, 2005, the date
petitioner’s bankruptcy case was closed. Accordingly, petitioner
argues, respondent issued the final notice in violation of the
automatic stay.

Title 11 U S.C. sec. 362(a)(1l) (2006) provides that after a
bankruptcy petition is filed all entities are stayed from
comrenci ng or continuing “a judicial, adm nistrative, or other
action or proceedi ng agai nst the debtor that was or could have

been commenced before the commencenent of the case under this
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title, or to recover a claimagainst the debtor that arose before
t he commencenent of the case under this title”. Title 11 U S.C
sec. 362(a)(6) (2006) provides that a bankruptcy petition also
operates as a stay of “any act to collect, assess, or recover a
cl ai m agai nst the debtor that arose before the commencenent of
the case under this title”. Title 11 U.S.C. sec. 362(b)(9)
(2006) provides that the follow ng actions are not violations of
an automatic stay: “(A) an audit by a governnental unit to
determine tax liability; (B) the issuance to the debtor by a
governnmental unit of a notice of tax deficiency; (C a demand for
tax returns; or (D) the making of an assessnent for any tax”.

We have previously held that a final notice of intent to
|l evy after a taxpayer has failed to pay his taxes constitutes a
commencenent of an adm nistrative action agai nst a taxpayer
within the neaning of 11 U. S.C. sec. 362(a)(1l). See Smth v.

Conm ssioner, 124 T.C. 36, 43 (2005); Beverly v. Conm Ssioner,

T.C. Meno. 2005-41. However, an adm nistrative action against a
taxpayer is not affected by the automatic stay if such action

pertains to a claimarising after a bankruptcy petition is filed.

See Parker v. Conm ssioner, T.C Meno. 2006-43. For this purpose
Federal incone tax liability arises no sooner than the end of the

taxable year. See id.; Dixon v. United States ex. rel. IRS, 210

Bankr. 610, 614 (Bankr. WD. Ckla. 1997), affd. 218 Bankr. 150

(Bankr. 10th Cr. 1998). Therefore, the Governnent’s claimto
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petitioner’s 2002 Federal incone tax liability arose no earlier
t han Decenber 31, 2002, which is after June 12, 2002, the date on
whi ch petitioner filed his bankruptcy petition. Because the
claimto the tax liability arose after petitioner filed his
bankruptcy petition, it is a postpetition claim and the final
noti ce was not subject to the automatic stay provisions of the

Bankruptcy Code. See Parker v. Conmm ssioner, T.C. Meno. 2006-

117; Parker v. Conm ssioner, T.C Meno. 2006-43. Accordingly,

respondent did not abuse his discretion in issuing the final
notice while petitioner’s bankruptcy case was pendi ng.

[11. Rejection of the Install nent Agreenent Ofer

Petitioner contends that respondent abused his discretion by
rejecting petitioner’s request for an installnment agreenent on
the ground that “another taxpayer distributed noney to
petitioner”. Petitioner also contends that respondent abused his
di scretion by using another taxpayer’s filing nonconpliance as a
ground for rejecting petitioner’s installnment agreenent. For the
reasons described below, we wll remand this case to respondent’s
Appeals Ofice for reconsideration of petitioner’s install nment
agr eenent proposal .

Section 6159(a) authorizes the Secretary “to enter into
witten agreenents with any taxpayer under which such taxpayer is
al l oned to nmake paynent on any tax in installnment paynents if the

Secretary determ nes that such agreenent will facilitate full or
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partial collection of such liability.” Accepting or rejecting an
i nstal |l ment agreenment proposed by a taxpayer is within the
di scretion of the Comm ssioner. See sec. 301.6159-1(b) (1) (i),
Proced. & Adm n. Regs. W review the Comm ssioner’s rejections
of installnent agreenent proposals for abuse of discretion. See

Oumyv. Comm ssioner, 123 T.C. 1, 12-13 (2004), affd. 412 F. 3d

819 (7th Gr. 2005); Schulman v. Comm ssioner, T.C Meno. 2002-

129.

Respondent’ s Appeals Ofice stated in the notice of
determ nation that Ms. Banks was unable to consider petitioner’s
i nstal |l ment agreenent because petitioner was “not [in] conpliance
according to the law.” The attachnent to the notice of
determ nation explains that petitioner’s nonconpliance consisted
of incorrect reporting of income fromhis |aw practice. The
record does not suggest that petitioner failed to report incone
fromhis professional corporation; rather, Ms. Banks rejected the
i nstal |l ment agreenment proposal because she determ ned that “The
i ncone received by M. Haubrich was reported as distributions
whereas it shoul d have been reported as wages because M.
Haubrich is the sol e owner and enpl oyee of the Corporation.”

Part 5 of the Internal Revenue Manual (I RM contains
gui delines and instructions for Internal Revenue Service
enpl oyees with respect to collection process. IRMpt. 5.1.11.6.7

provi des that the Enploynent Tax Programis responsible for
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determ ni ng when incone of corporate officers should be reported
as wages.® 1 Administration, IRM(CCH), pt. 5.1.11.6.7(1), at
15,300 (May 27, 1999). The IRMinstructs review ng officers to
refer a case to the Enploynent Tax Program “when it is determ ned
during an investigation that a taxpayer may be treating enpl oyees
as i ndependent contractors or officers may be taking draws,
| oans, dividends, professional or admnistrative fees, etc., to
avoi d reporting taxable wage.” [1d. pt. 5.1.11.6.7(2). Al though
it appears that Ms. Banks, the reviewing officer, should have
referred the case to the appropriate Enploynent Tax Program for a
determ nati on of whether petitioner’s professional corporation
and/ or petitioner were properly classifying and reporting i nconme
di stributed by the professional corporation to petitioner, M.
Banks did not nmake the referral. |Instead she concluded that
petitioner! was not in conpliance, and as a result, she refused
to consider petitioner’s request for an installnent agreenent.

Ms. Banks’s concern about the behavior of petitioner and his

prof essi onal corporation is understandabl e given the enphasis

°The Enpl oynent Tax Program responsibilities involve, inter
alia, determning the appropriateness of incone tax on wages of
enpl oyees, enployer tax and enpl oyee Social Security tax, and tax
for unenpl oynent insurance. See 1 Admnistration, IRM (CCH), pt.
5.1.11.6.7(1), at 15,300 (May 27, 1999).

°An entry in Ms. Banks's activity record states that M.
Banks al so determ ned that petitioner’s corporation was not in
conpliance with the requirenents to file Forns 941, 940, and
1120S and was not maki ng Federal tax deposits.
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that the I RM pl aces on present and future conpliance in

eval uating collection alternatives. However, it appears that M.
Banks attributed the all eged nonconpliance of a separate but

rel ated professional corporation to petitioner in a nmanner that
may be contrary to the provisions of the IRM In general the |RM

instructs the reviewng officer to consider the taxpayer’s

conpliance wwth all filing requirenents before granting an
instal |l ment agreenent. See, e.g., IRMpt. 5.14.1.5.1(1) (“Filing
and payi ng conpliance nust be considered prior to determ ning
that the best manner of paying delinquent taxes is through an
install ment agreenent.”), 5.14.1.2(9)(E) (the taxpayer nust file
current tax returns and pay current deposits), 5.14.1.3(4)(D)
(the taxpayer nust be in conpliance with filing requirenents),
5.14.1.5.1(4) (the taxpayer nmust be in conpliance with all filing
requi renents before an install nment agreenent can be approved)
(July 12, 2005). However, the IRMdraws a distinction between
nonconpl i ance by the taxpayer seeking a collection alternative
and nonconpliance by a rel ated taxpayer. For exanple, |IRM pt.
5.14.4.3 (July 12, 2005) addresses the issue of nonconpliance by
a related entity and the inpact of that nonconpliance on a
request for an installnment agreenent nmade by the taxpayer and the
related entity. It provides that “If the person or entity that
is mssing the returns does not file the required returns, a

recommendation for rejection can be given * * * regarding only
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the person or entity that is not in conpliance, and the taxpayer
that is in conpliance may be granted an installnent agreenment (if
appropriate).” IRMpt. 5.14.4.3(1) (July 12, 2005).

The Appeals Ofice did not determne that petitioner failed

to file a required return or that he failed to report the

di stributions he received fromhis professional corporation
during 2002 and | ater years. The Appeals Ofice also did not
determ ne that petitioner reported the distributions he received
in a manner that was inconsistent with the way the professional
corporation classified and paid the distributions. W fail to
see how petitioner was not in conpliance with a filing obligation
when he filed his 2002 return and reported the distributions he
received in a manner consistent with the classification and
paynent of the distributions by the professional corporation.
The nonconpliance that the notice of determnation identified was

the all eged nonconpliance of a related taxpayer. The |IRM appears

1'n her case activity record Ms. Banks states that
petitioner “is not in conpliance with estimted tax paynent.”
However, the notice of determnation contains no finding with
respect to whether petitioner has a current obligation to nake
estimated tax paynents or that he was failing to conply with that
obligation. |If petitioner is continuing to receive distributions
fromhis professional corporation that are not being treated as
wages, petitioner may well have an obligation to make esti mated
tax paynents, and a failure to do so is grounds for refusing to
consider collection alternatives. See Schwartz v. Conm ssioner,
T.C. Meno. 2007-155 (uphol ding the Comm ssioner’s determ nation
to proceed with the proposed coll ection action when the Appeal s
Ofice determ ned that the taxpayer was not in conpliance with
the estimated tax paynent requirenent).
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to require that the alleged nonconpliance be referred to the
Enpl oyment Tax Program for investigation, but M. Banks
apparently did not do so. Instead she summarily concl uded that
petitioner had failed to report his incone from his professional
corporation as wages and that this failure was sufficient to
reject his collection alternative. Absent sone explanation as to
why the Appeals Ofice was entitled to consider the alleged
nonconpl i ance of a related taxpayer as the nonconpliance of
petitioner, we cannot conclude on this record that the Appeals
Ofice did not abuse its discretion in refusing to consider
petitioner’s proffered installnment agreenent and in concl uding
that collection action could proceed.

Accordingly, we shall remand this case to respondent’s
Appeals Ofice to consider whether petitioner is in conpliance
wi thin the neaning of relevant I RM provisions and, if so, whether
petitioner’s request for an installnment agreenent is appropriate.

We have considered the remai ning argunents made by the
parties, and to the extent not discussed above, we concl ude those
argunents are irrelevant, noot, or wthout nerit.

To reflect the foregoing,

An appropriate order wll

be i ssued.



