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MVEMORANDUM OPI NI ON

LARO Judge: Petitioner petitioned the Court to redeterm ne
the foll owm ng Federal incone tax deficiencies and additions to

tax under section 6651(a)(1):?

1 Unl ess otherwi se noted, section references are to the
appl i cabl e versions of the Internal Revenue Code. Rule
references are to the Tax Court Rules of Practice and Procedure.



Addition to Tax

Year Defi ci ency Sec. 6651(a)(1)
1997 $3, 663 $380. 75
1998 1, 935 450. 75
1999 2,832 708. 00
2000 1, 319 329.75

Fol | ow ng concessi ons by respondent and subm ssion of the case
pursuant to Rule 122, we nust decide whether the limtation on
the application of foreign tax credits to alternative m ninmumtax
(AMI) liability under section 59(a)(2) may be harnonized with
article 23(1) of the Convention Between the United States of
America and the Federal Republic of Germany for the Avoi dance of
Doubl e Taxation of August 29, 1989, 2 Tax Treaties (CCH 77,021
(the U.S. -CGermany treaty or article 23(1)). W hold that it
may. 2

Backgr ound

Al facts were stipulated or contained in the exhibits
submtted therewith. W incorporate herein by this reference the
parties’ stipulation of facts and the exhibits submtted
therewith. W find the stipulated facts accordingly. Petitioner
resided in Dusseldorf, Germany, when his petition was filed in

this Court.

2 Petitioner has conceded that he is subject to the sec.
6651(a) (1) penalty, stating that his returns were filed
“bel atedly in January, 2003.”
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Petitioner is a U S. citizen who during the subject years
resided in Germany and was enpl oyed there as an attorney. During
1997, 1998, 1999, and 2000, his inconme was derived entirely from
foreign sources, and he did not report an AMI liability as to the
i ncone. For each of the years in issue, he had foreign tax
avai lable for credit, entitling himto foreign tax credits under

section 59(a), and tentative AMI, as foll ows:

For ei gn Tax

Avai |l abl e Sec. 59(a) Tentative
Year_ for Credit Credit AMT
1997 $75, 148 $44, 008 $36, 627
1998 42,586 27,762 22,026
1999 65, 161 34, 822 28, 324
2000 37,730 17,477 13, 193

Petitioner first filed inconme tax returns for these years in
January 2003.

Di scussi on

Wi | e acknow edgi ng that section 59(a)(2)(A) supports
respondent’s determination in full, petitioner argues that
section 59(a)(2)(A) is inapplicable to this case as it was
superseded by article 23(1). Petitioner urges that this Court

was m sguided in Pekar v. Conmm ssioner, 113 T.C 158, 163 (1999),

and Brooke v. Conmi ssioner, T.C Menp. 2000-194, affd. 13 Fed.

Appx. 7 (D.C. Gr. 2001), where we held that article 23(1)
har noni zes with the application of section 59(a)(2)(A) because

article 23(1) states that the U S. -Germany treaty shall apply in
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“accordance with the provisions and subject to the Iimtations of
the law of the United States”.

Petitioner notes that section 59(a)(2)(A) was enacted as
part of the Tax Reform Act of 1986, Pub. L. 99-514, sec. 701(a),
100 Stat. 2320, and that the U S.-CGermany treaty was ratified on
August 21, 1991. Petitioner contends, contrary to our hol di ngs
in Pekar and Brooke, that irreconcil able differences exist
between the U S. -CGermany treaty and section 59(a)(2)(A) and that
the treaty controls because it was ratified at a | ater date.

See, e.g., Taylor v. Mrton, 23 F. Cas. 784, 786-787 (C C D

Mass. 1855) (establishing the so-called later in tine rule),
affd. 67 U S. (2 Black) 481 (1863). Petitioner concedes,
however, that we nust attenpt to reconcile a statute with a

potentially conflicting treaty before applying the later in tine

rule. See, e.g., Witney v. Robertson, 124 U. S. 190, 194 (1888);

Murray v. Schooner Charming Betsy, 6 U S (2 Cranch) 64, 118

(1804) (“an Act of Congress ought never to be construed to
violate the | aw of nations if any other possible construction
remai ns”). Respondent argues that this Court can reconcile the
statute with the treaty as it did in Pekar and Brooke, and that
we should follow those cases. W agree with respondent.

In Pekar v. Conmi ssioner, supra, and Brooke v. Conmi ssioner,

supra, we concluded that article 23(1) specifically recognized

the “provisions” and “limtations” of existing U S |aw,
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i ncludi ng those contained in section 59(a)(2)(A). W find no
reason to depart fromthese holdings to follow petitioner down a
tw sting path of |egal analysis whose ultimte destination would
require us to reverse two prior holdings and find a provision of
US lawin conflict wwth the U S.-Germany treaty. W hold in
accordance with our previous decisions in Pekar and Brooke that
the limtation of section 59(a)(2)(A) applies to petitioner.?

We have considered all of the parties’ argunents and
rejected those not discussed herein as neritless. To reflect

respondent’s concessi on,

Deci sion will be entered

under Rul e 155.

3 Petitioner raises for our consideration Kappus v.
Comm ssi oner, 337 F.3d 1053 (D.C. Gr. 2003), affg. T.C. Meno.
2002- 36, where the Court of Appeals for the District of Col unbia
Circuit opted not to decide whether sec. 59(a)(2)(A) conflicted
with an article of the U S -Canada treaty simlar to article
23(1), by holding that sec. 59(a)(2)(A) controlled the outcone as
the later of the two provisions. Petitioner infers erroneously
fromthe court’s holding in Kappus that the statute and the U.S. -
Germany treaty cannot be reconciled. The court never considered
that question. Nor did the court say anything inconsistent with
its previous affirmance of our decision in Brooke v.

Comm ssioner, T.C Meno. 2000-194.




