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COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 24891-04L. Filed January 10, 2007.

The I nternal Revenue Service (IRS) issued final
notices of intent to levy for a nunber of taxable
years, but P requested an I RS Appeals Ofice hearing
(hearing) under sec. 6330, I.R C., for only one of
t hese years--2000. Upon P s failure to participate in
the granted hearing, an IRS Appeals officer nmade a

determ nation as provided for in sec. 6330, |I.R C
that the IRS could proceed with collection of Ps year
2000 incone tax liability. 1In due course, R issued a

Notice of Determ nation Concerning Collection Action(s)
Under Section 6320 and/or 6330 regarding that action.

P filed a conplaint appealing the determ nation
with the U S. District Court. The District Court
di sm ssed the conplaint sua sponte after P failed to
serve the defendant (the United States). P then filed
a petition wwth the Tax Court within 30 days of the
District Court’s dismssal of the Conplaint, claimng
that the District Court’s dism ssal constituted a
determnation by the District Court that the appeal was



-2 -

to the wong court and that P was entitled to 30 days
within which to file with the correct court, as
provided in sec. 6330(d)(1), I.RC

R asserts that this Court |acks jurisdiction over
the year 2000 because the petition was not tinely
filed. R also asserts that this Court is wthout
jurisdiction as to the remaining years since no
determnation letters were issued as to those years.

Hel d: Because the District Court’s sua sponte
dism ssal of P s conplaint after PPs failure to serve
t he def endant was not a determ nation under sec. 6330,
|. R C., that the appeal was to an incorrect court, P's
petition to this Court was not tinmely. Held, further,
this Court |acks jurisdiction over the renmaining years
because R did not issue determnation letters as to
t hose years.

Kenneth N. Headl ey, pro se.

Charles J. Graves, for respondent.

MVEMORANDUM OPI NI ON

NI M5, Judge: This case is before the Court on respondent’s
motion to dismss for lack of jurisdiction. Respondent contends
that this Court lacks jurisdiction (1) for the years 1996, 1997,
1998, 1999, and 2001 because no notices of determ nation were
i ssued for those years; and (2) for the year 2000 because the
petition was not tinely filed wwth this Court for reasons
herei nafter explained. Unless otherw se indicated, all section

references are to sections of the Internal Revenue Code.
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Backgr ound

At the tinme he filed the petition in this case, petitioner
resided in Tijeras, New Mexi co.

Respondent issued final notices of intent to levy with
respect to 1996 to 1999, inclusive, on February 23, 2003.
Respondent issued no notices of determnation for 1996, 1997,
1998, 1999, and 2001. Respondent issued a final notice of intent
to levy for 2000 on the sane date, and petitioner tinely
requested an Internal Revenue Service (IRS) Appeals Ofice
hearing (hearing) under section 6330 for the year 2000 only.!?

Respondent offered petitioner several options for the year 2000

1Sec. 6330(d) (1) was anended by the Pension Protection Act
of 2006, Pub. L. 109-280, sec. 855(a), 120 Stat. 1019, effective
for determ nations nmade after the date which is 60 days after
Aug. 17, 2006, to provide, in effect, that the Tax Court shal
have jurisdiction for appeals fromall determ nations made under
sec. 6330. Before the amendnment, and as applicable to this case,
sec. 6330(d) (1) provided:

SEC. 6330(d). Proceeding After Hearing.--

(1) Judicial review of determ nation.--The person
may, within 30 days of a determ nation under this
section, appeal such determ nation--

(A) to the Tax Court (and the Tax Court
shal |l have jurisdiction with respect to such
matter); or

(B) if the Tax Court does not have
jurisdiction of the underlying tax liability,
to a district court of the United States.

If a court determ nes that the appeal was to an
incorrect court, a person shall have 30 days after the
court determnation to file such appeal with the
correct court.
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hearing, but petitioner insisted that his rights were being
violated by his not being allowed to tape-record the hearing.
Petitioner never participated in a hearing, and an Appeal s
of fi cer subsequently nmade a determ nation. Respondent issued a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 (notice of determ nation) dated October
23, 2003, for petitioner’s year 2000 incone tax.

Because petitioner did not tinmely request a hearing for
1997, 1998, and 1999, respondent granted petitioner an equival ent
hearing for those years. Petitioner did not cooperate in
scheduling or participating in an equivalent hearing. Respondent
i ssued a Decision Letter Concerning Equival ent Hearing Under
Section 6320 and/or 6330 of the Internal Revenue Code (decision
letter) for civil penalties? for years 1997, 1998, and 1999, and
the same type of letter, but relating to inconme taxes, for 1997
and 1998, both letters being dated Cctober 23, 2003. Petitioner
did not include in the record a notice of determ nation or
equi val ent hearing letter, and respondent’s admnistrative file
contains neither a notice of determ nation nor an equival ent

hearing letter, concerning incone taxes for 1999. Respondent

2The decision letters in the record do not indicate the
types of penalties covered, and expl anations were not attached
thereto. W recognize that this Court |acks jurisdiction with
respect to frivolous return penalties. See Van Es v.
Comm ssioner, 115 T.C 324, 329 (2000). However, ascertaining
t he substance of the penalties is not necessary, since other
requi renents for our jurisdiction are |acking for each tax year.
See discussion infra.
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i ssued a decision letter regarding 1996 incone taxes on March 31,
2005.

Petitioner filed suit in the US D strict Court for the
District of New Mexico on Novenber 21, 2003, challenging |ien and
| evy determ nations with respect to incone taxes and civil
penal ties for 1997, 1998, and 1999 and incone tax for 2000.
Petitioner failed to serve the defendant (the United States),
and, after petitioner failed to conply with an order to show
cause, the District Court dism ssed his case on Novenber 17,

2004. Petitioner then filed his petition challenging lien and

| evy determ nations for the aforenmentioned years and 2001. The
petition was mailed on Decenber 16, 2004, 29 days after the date
of dismssal of the District Court conplaint, and was filed on
Decenber 27, 2004.

Di scussi on

2000 Tax Year

Section 6330 provides for notice of intent to |l evy on
property before the IRS may proceed with collection. A taxpayer
then has the opportunity for an adm ni strative hearing regarding
t he proposed collection action, after which a determnation is
made and a notice of determnation is issued. Section 6330(d)(1)
(as applicable to this case, see supra note 1) provides that
within 30 days fromthe date of the determ nation, a taxpayer may
seek judicial review by either the Tax Court or a “district court

of the United States”, dependi ng upon which court has
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jurisdiction over the underlying tax liability. This Court’s
jurisdiction pursuant to section 6330(d)(1), therefore, depends
upon a notice of determnation, a tinely request for review, and

jurisdiction over the underlying tax liability. See Morhous v.

Comm ssioner, 116 T.C 263, 269 (2001); Ofiler v. Conm Ssioner,

114 T.C. 492, 498 (2000).
The flush | anguage of section 6330(d) (1) provides that “If a
court determnes that the appeal was to an incorrect court, a

person shall have 30 days after the court determnation to file

such appeal with the correct court.” (Enphasis added.) 1In the
case before us, no court has made such a determ nation. The
District Court, sua sponte, dism ssed wthout prejudice
petitioner’s conplaint because of petitioner’'s failure to serve
the defendant. This was not a “court [determ nation] that the
appeal was to an incorrect court”. The consequence is that
petitioner’s appeal to this Court was nade far beyond the
expiration of the 30-day period provided for in section
6330(d) (1) and is therefore untinely by a wide margin, since the
petition was not nailed until Decenber 16, 2004. The 30-day
period for timely filing a petition with this Court began on

Cct ober 23, 2003, the date of the year 2000 determ nation letter,
and expired on Novenber 24, 2003. Since the petition was
untinely, we lack jurisdiction to consider petitioner’s appeal.
This is true notw thstanding the fact that the petition was

mailed within 30 days fromthe date of the District Court’s order
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dism ssing petitioner’s conplaint for failure to respond to that
court’s order to show cause “why this matter should not be

di sm ssed for |ack of prosecution.”

The dism ssal of the conplaint by the District Court cannot
be construed as a “determnation” by the District Court, and
petitioner’s attenpt to treat it as such is not the type of
“reasonabl e m stake” by an unskilled litigant that was excused in

FirsTier Mortgage Co. v. Investors Mortgage Ins. Co., 498 U. S.

269 (1991) (where the Suprenme Court ruled that a notice of appeal
filed after a nonfinal decision operated as a notice of appeal

fromthe subsequent judgnent). See also Andre v. Conm SSioner,

127 T.C. 68, 72-73 (2006); Render v. |IRS, 309 F. Supp. 2d 938

(E.D. Mch. 2004).

Since the District Court has not nmade an “incorrect court”
determ nation, the petition to this Court is untinely and we
accordingly lack jurisdiction for 2000.

2001 Tax Year

Respondent has not issued a notice of determnation for the
t axabl e year 2001. Petitioner had a deficiency case before this
Court at docket No. 17276-04 with respect to the taxable years
2001 and 2002, wherein a stipulated decision was entered on
Novenber 14, 2006. Consequently, the petition as it relates to
2001 is premature. The Court does not have jurisdiction as to
collection activity for 2001.

1999 Tax Year
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Petitioner has not shown, and respondent has not found
docunentation in his files showi ng, that any collection has been
instituted for inconme taxes for 1999. Petitioner presented only
a decision letter regarding civil penalties for 1999. First, as
noted earlier, to the extent frivolous return penalties are at
i ssue, we |ack subject matter jurisdiction. See Van Es v.

Commi ssioner, 115 T.C. 324 (2000). Second, we are faced only

with a decision letter, not the requisite notice of
determnation. W will grant respondent’s notion to dismss with
respect to 1999 because of lack of jurisdiction for that year.

1997-98 Tax Years

We hol d di sm ssal proper for 1997 and 1998 because neit her
the notice of determination nor the tinely petition requirenents
were satisfied. Petitioner presented only decision letters
concerning inconme taxes and civil penalties for 1997 and 1998.
We briefly address petitioner’s argunent that he was given a
hearing for years 1997, 1998, and 1999, pointing to
correspondence from an Appeals officer indicating that those
years were the subject of a hearing. W recognize the
possibility of Tax Court review where only decision letters were
i ssued despite the taxpayer’s being entitled to a hearing and a

notice of determination. See Craig v. Commi ssioner, 119 T.C 252

(2002). However, even if we were to reach the concl usion that
notices of determnation for the years 1997, 1998, and 1999

shoul d have been issued in this case, petitioner failed to tinely
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petition this Court for the sanme reason we el aborated on for the
2000 tax year. The decision letters were dated Cctober 23, 2003,
the petition was mail ed on Decenber 16, 2004, and subsequently
filed on Decenber 27, 2004, and the additional 30-day filing
period is not appropriate. W wll grant respondent’s notion to
dismss for 1997 and 1998.

1996 Tax Year

Petitioner also includes the 1996 tax year in his petition,
challenging lien/levy determ nations. Petitioner has offered
only a March 31, 2005, decision letter, not a notice of
determ nation. Accordingly, we will grant respondent’s notion to
dism ss for the 1996 tax year.

To reflect the foregoing,

An appropriate order and order of

dismssal will be entered granting

respondent’s notion to dism ss for

| ack of jurisdiction.




