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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VWHERRY, Judge: This case is before the Court on a petition

redetermnation of three affected itens notices of deficiency
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in which respondent determ ned that petitioner is liable for the

follow ng additions to tax:

Additions to Tax

Year Sec. 6653(a) (1) Sec. 6653(a)(2) Sec. 6661(a)
1983 $511. 75 1 $2,558. 75
1984 7.00 1 ---
1985 40. 30 1 ---

150 percent of the interest due on deficiencies of

$10, 235, $140, and $806 for the 1983, 1984, and 1985

tax years, respectively.

Unl ess otherw se indicated, section references are to the
I nt ernal Revenue Code, as anended and in effect for the tax years
at issue. Rule references are to the Court’s Rules of Practice
and Procedure. The issue for decision is whether petitioner is
liable for each of the additions to tax determ ned by respondent.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts and acconpanyi ng exhi bits are hereby incorporated by
reference into our findings. At the tinme he filed his petition,
petitioner resided in California.

Petitioner earned a bachelor of science degree in business
adm nistration fromthe University of San Francisco in 1942.
Thereafter, he served in the Arny until 1946 and then worked for
Cosgrove & Conpany, an insurance broker. Around that tinme, he
began investing in the stock market and in real estate. Sone of

those investnments were very profitable. During the tax years at
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i ssue, petitioner was enployed by H S. Crocker Co., a printing
conpany. He worked in their advertising departnent.

In 1983 Charles B. Toepfer (M. Toepfer), a financial
pl anner, advised petitioner to invest in a limted partnership
called Contra Costa Jojoba Research Partners (CCIRP). M.
Toepfer was an active pronoter of CCIRP and al so served as its
general partner.

Before his investnent in CCIRP, petitioner and his advisers
(petitioner’s friend who was a | awyer, petitioner’s accountant,
and petitioner’s broker) apparently reviewed or had available to
review a one-and-a-half page “PRI VATE PLACEMENT” |etter from
Proadvi sor Financial & Insurance Services. That letter and
rel ated docunents apprised their readers that an investnent in
CCIRP was avail able only to investors “who anticipate that for
the current taxable year they will have gross incone equal to
$65, 000 or taxable income, a portion of which will be subject to
Federal Incone tax at a narginal rate of 500” |In a section of
the letter entitled “I NVESTMENT OBJECTI VES’, the letter indicated
“Tax benefit for 1983 - approximately 232%. In its “H GHLlI GATS
OF I NVESTMENT” section, the letter proclainmed that an investnent
in CCQORP woul d nean “significant first year tax deductions of
approxi mately 232% w th subsequent year tax deductions.”

Petitioner and his wife Josefina, who is now deceased,

acquired 10 units in CCQIRP for $27,500, or $2,750 per unit. They
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pai d $11, 000 upon closing and signed a pronissory note for the
remai ni ng $16, 500.1

In 1983, 1984, and 1985, CCIRP filed wth the Interna
Revenue Service and provided to petitioner Schedules K-1
Partner’s Share of Incone, Credits, Deductions, etc., in which
CCIRP al l ocated to petitioner ordinary |osses of $25,000, $490,
and $2,582, respectively. Petitioner and his wife clainmed on
their 1983, 1984, and 1985 joint Fornms 1040, U.S. Individual
| nconme Tax Return, ordinary |losses relating to their interest in
CCIRP of $25,000, $490, and $2,582, respectively, as deductions
in conputing their total incone. Those tax returns were prepared
by Edward R Sheppie (M. Sheppie), a professional tax preparer
who petitioner asserts was also a certified public accountant
(CP.A).

On May 30, 1989, respondent sent petitioner a notice of
final partnership adm nistrative adjustnment (FPAA) issued to

CCIRP for the 1983 tax year.? On July 13, 1989, a petition in

They appear to have paid off the renaining discounted
bal ance of that note--$9,075--on or about Apr. 19, 1990. By
1990, CCIRP was no | onger communicating with its investors and
petitioner became concerned that the investnent was in serious
trouble. He wote to other investors and to CCIJRP' s genera
partner but apparently failed to investigate fully the Federal
tax issues that had arisen regarding the investnent.

2Thi s devel opnent together with the paynents due on the note
spurred petitioner to considerable correspondence with CCIRP,
other investors, and the pronoters and general partner. That
correspondence, particularly a May 24, 1990, letter reflects that
(continued. . .)
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the name of CCIJRP, Charles B. Toepfer, Tax Matters Partner, was
filed with the Court at docket No. 17323-89. On January 28,
1994, the parties filed a stipulation to be bound by the result

in UWah Jojoba I Research v. Conm ssioner (Utah Jojoba I), a case

docketed at No. 7619-90.

The Court issued an opinion in Uah Jojoba | on January 5,
1998, in which it held that the partnership at issue was not
entitled to deduct its |osses for research and devel opnent

expenditures. See Uah Jojoba |I Research v. Conmm ssioner, T.C

Meno. 1998-6. On April 11, 2005, the Court entered a decision
agai nst CCIRP uphol ding as correct the partnership item
adj ustnents as determ ned and set forth in the FPAA for CCIRP s
1983, 1984, and 1985 tax years. That decision was not appeal ed.

On March 13, 2006, respondent issued the aforenentioned
notices of deficiency. Petitioner then filed a tinely petition
wth this Court. Atrial was held on May 21, 2007, in San
Franci sco, California.

OPI NI ON

Respondent’s Requests for Adm Ssions

On February 26, 2007, respondent served on petitioner’s
counsel, Robert L. Goldstein, requests for adm ssions.

Respondent filed that docunent with the Court on the foll ow ng

2(...continued)
petitioner had tentatively reached the conclusion that a profit
fromhis investnent in CCIRP was very unlikely.
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day, February 27, 2007. Respondent at page 6 requested the
followi ng adm ssion and others like it: “21. Petitioner did not
exerci se due care when he clained | osses stemm ng fromhis

i nvol venent wi th CONTRA COSTA JQJOBA RESEARCH PARTNERS on his
1983-1985 federal incone tax returns.”

For unknown reasons, neither petitioner nor his attorney
ever responded to the requests. Therefore, pursuant to Rule
90(c), each matter set forth in the requests was automatically
deened admtted 30 days after the date of service of the

requests.® See Morrison v. Conm ssioner, 81 T.C. 644, 647

(1983). The effect of petitioner’s adm ssions is that the
matters admtted are “conclusively established unless the Court
on notion permts wthdrawal or nodification of the
[adm ssions].” Rule 90(f).

Petitioner has not filed a notion under Rule 90(f) seeking
wi t hdrawal or nodification of the adm ssions. |In any event, even
if he requested this relief and we granted his request, the

outcone of this case would be the sane. I n other words, the

SEf fective Mar. 1, 2008, Rule 90(b) was anmended to provide
that a request for adm ssions “shall advise the party to whomthe
request is directed of the consequences of failing to respond as
provi ded by paragraph (c).” The explanation for the anmendnent
states that “Current Rule 90(b) can be a trap for the unwary.
Taxpayers, especially pro se taxpayers, are nore likely to
respond to requests for admssions if they know t he severe
consequences of failure to respond.” The anended version of Rule
90(b) does not apply to respondent’s request for adm ssions,
which was filed nore than a year before the anendnent took
ef fect.
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outcone of this case need not and does not rest upon the deened
adm ssions. As explained below, the evidence in this case
conpel s the sane result.

1. Additions to Tax Under Section 6653(a)(1) and (2)

Section 6653(a)(1l) and (2) inposes additions to tax if any
part of any underpaynent of tax is due to negligence or disregard
of rules and regulations.* For the purposes of this statute,
negligence is defined as a “‘lack of due care or failure to do
what a reasonable and ordinarily prudent person would do under

the circunstances.’” Neely v. Commi ssioner, 85 T.C. 934, 947

(1985) (quoting Marcello v. Conm ssioner, 380 F.2d 499, 506 (5th

Cr. 1967), affg. in part and remanding in part 43 T.C. 168
(1964) and T.C. Menp. 1964-299).

The Court of Appeals for the Ninth Crcuit, to which an
appeal would ordinarily lie in this case, has held that a
determ nation as to negligence for purposes of sections 6653(a)
and 6661(a) in a case involving a deduction for loss that results
froman investnent “depends upon both the legitimcy of the

underlying investnment, and due care in the claimng of the

“Those additions to tax are for: (1) An anpbunt equal to 5
percent of the underpaynent and (2) an anobunt equal to 50 percent
of the interest payable under sec. 6601 with respect to the
portion of the underpaynment which is attributable to negligence.
That interest on which the penalty is conputed is the interest
for the period beginning on the | ast date prescribed by |aw for
paynment of the underpaynment (w thout consideration of any
extensi on) and ending on the date of the assessnent of the tax.
Sec. 6653(a)(1l) and (2).
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deduction.” Sacks v. Conmm ssioner, 82 F.3d 918, 920 (9th Cr

1996), affg. T.C. Menp. 1994-217.

Petitioner contends that he was not negligent because,
before investing in CCIJRP, he sought the advice of severa
professionals including (1) M. Toepfer, (2) M. Sheppie, (3)
petitioner’s broker at Dean Wtter, and (4) an attorney.®> He
argues that he invested in CCIRP intending primarily to nake a
profit, not for tax benefits. As for the reasonabl eness of
claimng the deductions, he asserts reliance on M. Sheppi e.
Respondent chal | enges each of petitioner’s reasonable-reliance
argunents.

Al t hough reasonabl e reliance on professional advice my
serve as a defense to the additions to tax for negligence, see

United States v. Boyle, 469 U S. 241, 251 (1985), petitioner has

not denonstrated that he acted with due care with respect to his
investnment in CCIJRP and subsequent deductions clainmed in 1983,
1984, and 1985, for |losses relating to that investnment. Qur
determ nation as to negligence is a highly factual inquiry, and
petitioner has failed to provide sufficient evidence to persuade

us otherwi se. See Bass v. Conm ssioner, T.C. Menpb. 2007-361

(“[T] he determ nation of negligence is highly factual.”).

SAt trial, petitioner described the attorney, whose nane was
Rex, as “A very good friend of mne”.
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CCIRP' s underlying activity lacked legitimacy fromits

i nception, as we decided in Uah Jojoba I. See Uah Jojoba I

Research v. Comm ssioner, T.C. Meno. 1998-6 (“[We hold that U ah

| was not actively involved in a trade or business and al so
| acked a realistic prospect of entering a trade or business.”);

see also Welch v. Commi ssioner, T.C. Menp. 2002-39. Because

CCIRP and the jojoba partnership at issue in Uah Jojoba | are
essentially identical, we need not rehash in detail the |icense
agreenent and the R & D agreenent entered into between CCIRP and
U S. Agri Research & Devel opment Corp (the sanme entity with whom
the partnership at issue in Uah Jojoba | entered into a |license
agreenent and a research and devel opnent (R & D) agreenent).
Suffice it to say that “the R & D agreenent was desi gned and
entered into solely to provide a nmechanismto disguise the
capital contributions of the limted partners as currently
deducti bl e expenditures and thus reduce the cost of their

participation in the farmng venture.” Utah Jojoba | Research v.

Conmi ssi oner, supra. As we have observed in a nunmber of other

cases involving nearly identical jojoba partnerships:

First, the principal flaw in the structure of
Blythe Il was evident fromthe face of the very
docunents included in the offering. A reading of the
R & D agreenent and |icensing agreenent, both of which
were included as part of the offering, plainly shows
that the licensing agreenent cancel ed or rendered
ineffective the R & D agreenent because of the
concurrent execution of the two docunents. Thus, the
partnership was never engaged, either directly or
indirectly, in the conduct of any research or
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experinmentation. Rather, the partnership was nerely a
passive investor seeking royalty returns pursuant to
the licensing agreenent. Any experienced attorney
capabl e of readi ng and understandi ng the subject
docunents shoul d have understood the |egal

ram fications of the |icensing agreenent canceling out
the R & D agreenent. However, petitioners never
consulted an attorney in connection with this

i nvestnment, nor does it appear that they carefully
scrutinized the offering thensel ves.

Christensen v. Conmi ssioner, T.C Menp. 2001-185; Serfustini v.

Conmi ssioner, T.C. Menp. 2001-183; Nilsen v. Conmm ssioner, T.C

Menp. 2001-163; see also Finazzo v. Conmi ssioner, T.C. Meno.

2002-56; Carnena v. Conm ssioner, T.C. Menob. 2001-177.

Al t hough petitioner sought sonme advice and conducted sone of
his own research before investing in CCIRP, this case resenbl es
ot her jojoba partnership cases in which this Court has
consistently sustained the inposition of an addition to tax under

section 6653(a)(1l) and (2). See, e.g., Christensen v.

Conmi ssi oner, supra; Serfustini v. Conni ssioner, supra; N lsen v.

Conmi Ssi oner, supra.

For exanple, Christensen v. Conm ssioner, supra, involved

t axpayers who had obtained the advice of their C P.A Dbefore

investing in a jojoba partnership. In sustaining the inposition
of an addition to tax under section 6653(a)(1) and (2), the Court
noted that the C.P. A “did not provide petitioners with a witten
opi ni on about the investnent.” |d. Moreover, the Court observed

that the record | acked evidence denonstrating that the C P. A
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“conduct ed any i ndependent investigation to determ ne whether the
specific research and devel opnent proposed to be conducted by or
on behalf of the partnership would have qualified for deductions
under section 174.” |d.

As was the case in Christensen, petitioner’s C P. A,

M . Sheppi e, was deceased and could not testify at trial.
Petitioner’s broker at Dean Wtter and petitioner’s friend who
was an attorney with whom petitioner discussed investing in CCIRP
did not testify either. Inportantly, none of those individuals
provi ded petitioner with a witten opinion concerning his
investnment in CCJRP. As a result, the nature of their advice to
petitioner is unclear.

At trial, perhaps due to age and the nore than two decades
t hat had passed since the events at issue had occurred,
petitioner could provide only vague or equivocal descriptions of
the advice offered by M. Sheppie, petitioner’s broker at Dean
Wtter, and petitioner’s friend who was an attorney.® Further,
petitioner testified that neither he nor his advisers had

reviewed the prospectus, R & D agreenent, or |icense agreenent

bPetitioner testified that M. Sheppie told himabout sec.
174 and that M. Sheppie thought that an investnment in CCIRP was
a good investnent. Regarding the broker at Dean Wtter,
petitioner testified that that individual “wasn’t up on Jojoba”
and “From his knowl edge it was a -- it appeared to be a good
investnment.” Petitioner provided no information at to the nature
of his attorney/friend s advice regarding CCIJRP. He testified
only that he had spoken to that individual “friend to friend”.
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before he invested in CCIRP.” To the extent that petitioner
relied on the advice of M. Toepfer, a pronoter with an obvi ous
personal interest in CCIJRP, this reliance constitutes a failure
to exercise due care before investing in CCJRP. See Hansen v.

Commi ssioner, 471 F.3d 1021, 1031 (9th G r. 2006) (“We have

previously held that a taxpayer cannot negate the negligence
penalty through reliance on a transaction’s pronoters or on other
advi sors who have a conflict of interest.”), affg. T.C. Mno.
2004- 269.

The one-and-a-half page pronotional private placenent
letter touting the substantial tax benefits of investing in
CCIRP- - upon which petitioner and his advisers relied--should have
served as an anple warning regarding the suspect nature of CCIRP.
| ndeed, in 1983 petitioner invested $11,000 in CCIRP and t hat

sane tax year clained a $25,000 tax deduction--equal to roughly

I'n his reply brief, petitioner asserts that when he
invested in CCIRP those docunents had not yet been created. He
appears to be correct in that regard--at |east to sone extent.
Petitioner invested in CCIRP on Dec. 5, 1983, and the R & D and
| icense agreenents were not entered into until Dec. 30, 1983.

But that fact is inconsequential on the issue of petitioner’s
l[tability for the additions to tax now at issue. The private

pl acenent letter relied upon by petitioner and his advisers
referred to a “research and devel opnent contract” and an “option
to license”. There is no evidence that petitioner or his

advi sers ever requested those docunents. Moreover, the fact that
the private placenent letter invited its readers to “CONTACT TH S
OFFI CE FOR PROSPECTUS OR FURTHER | NFORMATI ON' seem ngly belies
petitioner’s contention that a prospectus did not exist. In any
event, if there was no prospectus, as petitioner clains, then he
entered into this investnent and clainmed its advertized tax
benefits essentially sight unseen, which appears negligent.
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227% of his initial investnent--for |osses relating to that
investnent.® The deduction of such a large loss in proportion to
his initial investnent clained so close to when that investnent
was made shoul d have raised a red flag to petitioner regarding
the propriety of deductions relating to CCIRP.?®

In the end, petitioner’s vague testinony concerning the
advi ce that he purportedly received before he invested in CCIRP
and cl ai ned the subsequent deductions is insufficient to support

hi s reasonabl e-reliance argunent. See Sacks v. Conmm ssioner, 82

F.3d at 920 (“The [ Sackses] offered virtually no evidence of
advice actually given.”). That petitioner did not even request
vital documents relating to CCIRP before making his investnent
and did not heed obvious warning signs regarding CCJRP' s suspect
nature is particularly troubling. The fact that petitioner
passed by his advisers a one-and-a-half page advertisenent is

insufficient to shield himfromthe section 6653(a)(1) and (2)

8Al t hough petitioner also signed a prom ssory note for
$16, 500, the evidence of record is unclear as to whether he paid
that note in full. Petitioner appears to have paid CCIRP only
$9,075 in April 1990.

°The fact that M. Sheppie prepared petitioner’s 1983, 1984,
and 1985 joint Federal inconme tax returns is insufficient to
shield himfromliability for the sec. 6653(a)(1) and (2)
additions to tax. Aside frompetitioner’s vague testinony, there
is no evidence in the record as to the specific nature of M.
Sheppie’s advice. As far as we can tell, M. Sheppie nerely
transferred the | osses fromthe Schedul es K-1 provided by CCIRP
onto petitioner’s returns. There is no evidence that establishes
ot herw se.
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additions to tax. See dassley v. Comm ssioner, T.C. Mnob. 1996-

206 (concluding that passing an “offering circular by their
accountants for a ‘glance’” was insufficient to establish
“consultation with an expert”). Petitioner’s actions were sinply
unr easonabl e under the circunstances of this case, and he is
therefore liable for the section 6653(a)(1l) and (2) additions to
t ax.

[11. Addition to Tax Under Section 6661(a)

Section 6661(a) provides for an addition to tax of 25
percent of the anobunt of any underpaynent attributable to a
substantial understatement.® There is a “substantia
understatenent” of an individual’s income tax for any taxable
year where the anmount of the understatenent exceeds the greater
of (1) 10 percent of the tax required to be shown on the return
for the taxable year or (2) $5,000. Sec. 6661(b)(1)(A).
However, the amount of the understatement is reduced to the
extent attributable to an item (1) for which there is or was
substantial authority for the taxpayer’s treatnent thereof, or

(2) with respect to which the relevant facts were adequately

l'n 1983 sec. 6661(a) provided for a 10-percent addition to
tax. The anobunt of the sec. 6661(a) addition to tax was |ater
increased to 25 percent for additions to tax assessed after Cct.
21, 1986. Omi bus Budget Reconciliation Act of 1986, Pub. L
99-509, sec. 8002, 100 Stat. 1951.
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di scl osed on the taxpayer’s return or an attached statenent. See
sec. 6661(b)(2)(B)."

Petitioner raises no distinct arguments with respect to the
section 6661(a) addition to tax. He does not argue that he had
substantial authority for claimng the loss on his 1983 Feder al
incone tax return, and has not denonstrated that he adequately
di scl osed the facts relevant to his investnent in CCIRP on that
tax return or on an attached statenent.

Rev. Proc. 83-21, 1983-1 C. B. 680, applicable to tax returns
filed in 1983, lists information that is deenmed sufficient
di scl osure with respect to certain itens, none of which is
applicable in this case. Notw thstanding the inapplicability of
Rev. Proc. 83-21, supra, a taxpayer nay make adequate disclosure
if the taxpayer provides sufficient information on the return to
enabl e the Conmmi ssioner to identify the potential controversy

i nvol ved. See Schirmer v. Conmissioner, 89 T.C 277, 285-286

(1987). However, “Merely claimng the | oss, w thout further
expl anation,” as petitioner did in this case, was insufficient to

alert respondent to the controversial nature of the partnership

\Where the understatenent at issue is attributable to a tax
shelter, adequate disclosure is inconsequential; and, in addition
to substantial authority, the taxpayer nust denonstrate a
reasonabl e belief that the tax treatnent clainmed was nore |ikely
than not proper. Sec. 6661(b)(2)(C. Because the result would
be the sane in this case whether or not we |abel CCIRP a tax
shelter, we will analyze petitioner’s entitlenent to a reduction
of the sec. 6661(a) addition to tax as though CCIRP were not a
tax shelter.
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loss clainmed on the tax return. See Robnett v. Comm ssi oner,

T.C. Meno. 2001-17. 1In addition, petitioner did not attach any
statenent to his 1983 return. As a result, we sustain the
inposition of a section 6661(a) addition to tax.

V. Capital Loss

Section 165(a) generally allows a deduction for |osses
sustained within the taxable year. Section 165(c) limts | osses
that can be deducted by individual taxpayers, permtting
deduction only for losses incurred in a trade or business, a
profit-making activity (though not connected with a trade or
busi ness), or froma casualty or theft. Petitioner bears the

burden of proof on this issue. See Rule 142(a); INDOPCO Inc. v.

Comm ssioner, 503 U. S. 79, 84 (1992).

A loss is deductible only for the taxable year in which it
is sustained. Sec. 1.165-1(d)(1), Inconme Tax Regs. In order to
be “sustained’”, the |loss nust be “evidenced by cl osed and
conpl eted transactions and as fixed by identifiable events
occurring in such taxable year.” 1d. “I.R C. 8 165 |osses have
been referred to as abandonnent |osses to reflect that some act
is required which evidences an intent to discard or discontinue

use permanently.” Qulf Q1 Corp. v. Conm ssioner, 914 F.2d 396,

402 (3d CGr. 1990), affg. 86 T.C 115 (1986), 87 T.C. 135 (1986),
and 89 T.C. 1010 (1987), affg. in part and revg. in part 86 T.C
937 (1986).
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On brief, citing section 165(a), petitioner argues that he
is entitled to deduct an “$11, 000 capital loss on his 1983 tax
return” as a result of his investnent in CCIJRP. In support of
t hat argunment he asserts “that the nonment he paid his noney over
to CCIRP, the investnment was lost.” In his reply brief, he
argues--w t hout providing any support--that if the Court does not
allow the capital |oss deduction in 1983, “he is entitled to the
| oss on his 1984 or 1985 tax return.” He does not acknow edge
section 165(c) in either his brief or reply brief.

The evidence of record flies in the face of petitioner’s

contention that his investnent in CCIRP was worthless in 1983 or

inthe alternative, in 1984 or 1985. |ndeed, as respondent
points out, “In 1990 and 1991, petitioner was still pursuing his
investnment in Contra Costa”. |In that regard, the evidence of

record reflects that petitioner corresponded with CCIRP

t hroughout 1990 and into 1991 and that he appears to have paid
CCIRP $9,075 in April 1990. See supra note 8. As the Court of
Appeal s for the Seventh Circuit has observed, “lnvestors woul d
| ove to hold onto an asset in the hope that it will pay off
despite long odds, while retaining the option of taking a

deduction if it does not.” Corra Res., Ltd. v. Commi ssioner, 945

F.2d 224, 226 (7th Gr. 1991), affg. T.C. Menob. 1990-133. Not
only did petitioner hold onto his investnment in CCIRP beyond

1985, he nade paynents on the prom ssory note relating to that
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investnment as late as in April 1990. Consequently, he has failed
to denonstrate entitlenent to an $11, 000 deduction in 1983, 1984,
or 1985 for a capital loss resulting fromhis investnent in
CCIRP.
The Court has considered all of petitioner’s contentions,

argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

for respondent.




