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VEMORANDUM OPI NI ON

THORNTON, Judge: Respondent determ ned a $12, 059 defi ci ency
in petitioner’s 2005 Federal inconme tax. The sole issue for

deci sion is whether pursuant to section 72(t)(1) petitioner is
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liable for a 10-percent additional tax on early distributions
from her Federal Enployees’ Thrift Savings Plan (TSP) account.!?

Backgr ound

The parties have stipulated sone facts, which are so found.
When she petitioned the Court, petitioner resided in Florida.

In 1977 petitioner took a civil service position in the U S
Air Force Reserve. In 2004 she was working full time in this
position at night and serving in the Florida Air National CGuard
one weekend a nonth when she began working a day job as an
oper ati ons supervisor for Mrcedes-Benz USA L.L.C

In 2005 petitioner was discharged frommlitary duty upon a
certification of nedical disqualification for worldw de duty
because of a nmedication she was taking. Upon losing her mlitary
menber shi p, she was relieved of her civil service job. She
wi t hdrew the $120,603 of funds in her TSP account. Petitioner
had not attained age 55 during her 2005 taxable year. She has
conti nued working at Mercedes-Benz USA, L.L.C., earning nore than
she did in her civil service job.

On her 2005 Form 1040, U.S. Individual Incone Tax Return,
petitioner included the $120,603 of TSP distributions in gross

i ncone. By notice of deficiency, respondent determ ned that

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the taxable year at
i ssue.
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petitioner owed a 10-percent additional tax on these TSP
di stributions.

Di scussi on

Section 72(t)(1) generally inposes a 10-percent additional
tax on early distributions froma “qualified retirenment plan”.
The TSP is a qualified retirenment plan. See secs. 4974(c) (1),

7701(j)(1); Dollander v. Conmm ssioner, T.C Meno. 2009-187. It

is undisputed that petitioner’s TSP distributions of $120, 603
were early distributions nmade before she had attai ned the age of
59-1/2 years.

| mposition of the 10-percent additional tax is subject to
various exceptions.? See sec. 72(t)(2). At issue is the
exception in section 72(t)(2)(A)(iii), pertaining to
distributions that are attributable to an enpl oyee’ s bei ng
“di sabl ed” wthin the nmeaning of section 72(m (7), which
provi des:

Meani ng of di sabl ed. --For purposes of this section, an

i ndi vi dual shall be considered to be disabled if he is

unabl e to engage in any substantial gainful activity by

reason of any nedically determ nabl e physical or nental

i npai rment which can be expected to result in death or

to be of long-continued and indefinite duration. An

i ndi vi dual shall not be considered to be disabled

unl ess he furnishes proof of the existence thereof in
such formand manner as the Secretary may require.

2One exception which the parties have not discussed pertains
to distributions nmade to an enpl oyee after separation from
service after attaining age 55. Sec. 72(t)(2)(A(v). This
exception is inapplicable to petitioner’s TSP distributions
because she had not attained age 55 in taxable year 2005.
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Petitioner does not contend that she was ever functionally
di sabl ed or that her health problens have in any way prevented

her from hol di ng gai nful enploynent. To the contrary, she

testified forthrightly: “I’mnot disabled today. | wasn’'t
di sabled the day | got out. |[|’'ve been working ever since and |
continue to work.” Petitioner’s contention, as best we

understand it, is that when she | ost her nmenbership in the
Florida Air National QGuard, its personnel departnent advised her
that she could wi thdraw her TSP funds w t hout penalty and

provi ded her “docunentation” for this penalty-free treatnent.
That “docunentation”, which petitioner has offered into evidence,
consists of a single photocopi ed paragraph, captioned

“(DI SABI LI TY RETI REMENT UNDER PL 97-253 SPECI AL PROVI SI ONS) ”.
Thi s docunent appears to pertain to anmendnents to the G vi
Service Retirenent Act, 5 U S.C. secs. 8331-8351 (2000), relating
to the conditions pursuant to which National Guard personnel may
be adm nistratively granted disability retirenent.

W& have no reason to question petitioner’s honesty or
veracity as to the advice she may have received. Unfortunately
for her, however, neither that advice nor the “docunentation” she
has presented affords her any relief in this proceeding. In the
first instance, the “docunentation” upon which she relies does
not purport to address the taxation of TSP distributions.

Moreover, even if it did, it would not affect the tax treatnent
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under the Internal Revenue Code. See sec. 7701(j)(5) ("“No
provi sion of law not contained in this title [the Internal
Revenue Code] shall apply for purposes of determ ning the
treatnment under this title of the Thrift Savings Fund or any
contribution to, or distribution from such Fund.”).

| nasnuch as petitioner concedes that she is not disabled
within the neaning of section 72(m(7) and has not asserted or
establ i shed that any ot her exception to the general rule of
section 72(t)(1) applies, her early TSP wi thdrawal s are subj ect
to the 10-percent additional tax.

To reflect the foregoing,

Deci sion will be entered

for respondent.




