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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: Petitioners filed a petition in response to
respondent’ s Notices of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notices of

determ nation) for 1997 and 1999.1 Respondent filed a notion to

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code as anended.
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dism ss the petition for lack of jurisdiction for the tax year
1997, on the ground that the only liability for 1997 is a
frivolous return penalty under section 6702.
Backgr ound

At the tinme the petition was filed, petitioners resided in
Little Rock, Arkansas. Jason Henderson (petitioner) filed a Form
1040, U.S. Individual Incone Tax Return, for 1997. Petitioner
checked the box “single” as his filing status. Petitioner
entered zeros on nost of the return. He reported wages,
salaries, tips, etc., of zero, total inconme of zero, adjusted
gross incone of zero, total incone of zero, taxable inconme of
zero, and total tax of zero. Petitioner reported Federal inconme
tax withhol di ngs of $1,7402 and sought a refund of taxes in that
anmount .

Attached to the return, petitioner submtted two Forns W2,
Wage and Tax Statenent, for 1997. The first, from*®“Burns Intl
Security Services”, indicates that petitioner earned wages, tips,
etc., of $17,006 and that Federal income tax of $1,726 was
wi t hhel d. The second, from “DFAS’, indicates that petitioner
earned wages, tips, etc., of $135 and that Federal inconme tax of
$14 was wit hhel d.

Al so attached to the return was a two-page typed form

containing various tax protester argunents. Petitioner filled in

2 Al amobunts are rounded to the nearest doll ar.
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his name, $1,740 in wi thholding, and the year 1997 in the
numer ous bl ank spaces on the form

For 1997, respondent concluded that petitioner had taxable
i ncome of $11,041 and owed taxes of $1,654. Respondent inposed a
section 6702 frivolous return penalty of $500. Petitioner had
$1, 740 of inconme tax withheld. Respondent applied an overpaynent
credit of $86 (the excess of $1,740 over $1,654) to the section
6702 penalty.

Thereafter, on August 10, 2000, respondent issued petitioner
a Final Notice--Notice of Intent to Levy and Notice of Your Right
to a Hearing (the notice of intent to levy) for 1997.%® The type
of tax is listed as “CIVPEN'. There is an assessed bal ance of
$414 and statutory additions of $64, for a total anobunt due of
$478. The notice of intent to levy is addressed solely to “Jason
R Henderson”.

On February 25, 2002, petitioners attended a hearing with
respondent’s Appeals Ofice with respect to the notices of intent
to levy for 1997 and 1999. On April 4, 2002, respondent issued
the notices of determination for 1997 and 1999.4 The 1997 notice

of determnation is addressed solely to petitioner “Jason R

3 Respondent also issued a notice of intent to levy for
1999. It is not part of the record in this case.

4 The notice of determ nation for 1999 is addressed to both
“Jason R & Geanie Y Henderson.” |t indicates that the “Tax
Type/ Form Nunber” is for Form 1040 t axes.
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Henderson”. The salutation on the 1997 notice of determ nation
states: “Dear M. & Ms. Henderson”. Under *“Tax Type/ Form
Nunber” the 1997 notice of determnation lists “1040” taxes. The
“Tax Type/ Form Nunber” does not list civil penalties or section
6702. Nowhere in the text of the notice of determ nation are
civil penalties or section 6702 nentioned. The 1997 notice
states that petitioner’s return was processed as a math error
under section 6213(b)(1). Aside fromlisting only “Jason R
Henderson” on the mailing address and fromusing the 1997 date
i nstead of 1999, the wording of the 1997 notice of determ nation
is identical to that of the 1999 notice of determ nation.

The 1997 notice of determ nation advised petitioners to
“file a petition with the United States Tax Court for a
redetermnation within 30 days” if petitioners disputed the
determ nation. The notice of determnation further stated: “If
the court determ nes that you nmade your petition to the wong
court, you will have 30 days after such determnation to file
with the correct court.”

On May 1, 2002, petitioner tinmely filed a petition with the
Court. The petition refers to the “determ nation” dated April 4,
2002.

On June 28, 2002, respondent filed a Motion to Dismss for
Lack of Jurisdiction as to The Taxabl e Year 1997. Respondent

attached to the notion to dismss a Form 4340, Certificate of
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Assessnents, Paynents, and Ot her Specified Matters (certificate),
for petitioner’s 1997 civil penalty account. The certificate,
whi ch nanmes only petitioner, shows that a civil penalty under
section 6702 was assessed on Novenber 9, 1998, but no additional
tax was assessed. It also shows that an overpaynent credit of
$86 was applied frompetitioner’s 1997 incone tax to his civil
penalty account, |eaving a bal ance due of $414.

On July 19, 2002, petitioner and Jeanie Y. Henderson jointly
filed a response opposing the notion and seeking a refund of
their withholding tax for 1997.

On July 24, 2002, petitioner filed an Amendnent to Petition
stating he intended to include his wfe, Jeanie Henderson, as a
party to the action. On July 24, 2002, the Court granted
petitioner leave to file the Arendnent to Petition.

On August 5, 2002, respondent filed a reply to petitioner’s
response to the notion to dismss, maintaining the Court does not
have jurisdiction over the section 6702(a) frivolous return
penal ty.

Pursuant to the Court’s order dated August 15, 2002,
respondent filed a supplenental reply stating in part “that the
notice was not required to be sent to petitioner-wife Jeanie
Henderson since the liability was solely that of the petitioner-
husband, Jason Henderson.”

On January 27, 2003, the Court heard oral argunent on the

nmot i on.



Di scussi on

Jurisdiction pursuant to section 6330(d)(1)(A) “is
established when there is a witten notice that enbodies a
determ nation to proceed with the collection of the taxes in

issue, and a tinely filed petition.” Lunsford v. Comm ssioner,

117 T.C. 159, 164 (2001).

1. No Jurisdiction Over Underlying Tax Liability

After reviewng the petition and the record, we concl ude
that the only unpaid tax liability related to petitioner’s 1997
tax return at the tinme of the issuance of the notice of intent to
| evy for that year was the section 6702 frivolous return penalty.
Pursuant to section 6330(d)(1), respondent noves to dismss the
petition as to the tax year 1997 on the basis that we |ack
jurisdiction to review respondent’s assessnent of the uncoll ected
section 6702 frivolous return penalty. Section 6330(d) (1)
provi des the foll ow ng:
SEC. 6330(d). Proceeding After Hearing.--
(1) Judicial review of determ nation.— The person
may, Within 30 days of a determ nation under this
section, appeal such determ nati on—-
(A) to the Tax Court (and the Tax Court
shal |l have jurisdiction with respect to such
matter); or
(B) if the Tax Court does not have
jurisdiction of the underlying tax liability,
to a district court of the United States.
If a court determ nes that the appeal was to an
i ncorrect court, a person shall have 30 days after the

court determnation to file such appeal with the
correct court.
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The Court is a court of limted jurisdiction, and we nmay
exercise our jurisdiction only to the extent authorized by

Congress. Naftel v. Comm ssioner, 85 T.C 527, 529 (1985). The

Court’s jurisdiction to review the Conm ssioner’s determ nations
respecting collection matters is [imted to cases where the
underlying tax liability is of a type over which the Court

normal Iy has jurisdiction. See More v. Conm ssioner, 114 T.C

171 (2000). We lack jurisdiction under section 6330(d)(1)(A) to
review respondent’s determnation to collect the frivolous return

penal ty under section 6702 for 1997. Johnson v. Conm SsSioner,

117 T.C. 204, 208 (2001) (dism ssing petition for |ack of
jurisdiction where the Comm ssioner assessed only a frivol ous

return penalty under section 6702); Van Es v. Conm ssioner, 115

T.C. 324, 329 (2000) (“we do not * * * have jurisdiction to
redetermne the frivolous return penalties assessed pursuant to
section 6702").

Pursuant to section 6330(d), petitioner has 30 days after
the entry of our order to file his appeal with the appropriate
U S Dstrict Court for 1997.

2. No Deci si on on \Wether Jeani e Henderson Is a Proper
Party to This Action

Respondent al |l eges that the notice for 1997 “was not
required to be sent to petitioner-wife Jeani e Henderson since the
ltability was solely that of the petitioner-husband, Jason
Henderson.” Petitioners filed an affidavit of record stating

t hat Jeani e Henderson was an intended party to the action.
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W will not decide whether Jeani e Henderson shoul d be joi ned
as an appropriate party for 1997 when we | ack subject matter

jurisdiction over the underlying tax liability. See Johnson v.

Conm ssi oner, supra at 209 (declining to decide whether the

heari ng requirenent under section 6330(b) had been net when the
Court | acked subject matter jurisdiction (citing Yuen v.

Commi ssioner, 112 T.C 123, 130 (1999) (declining to decide

whet her a final notice of determ nation under section 6404 was
i ssued when the Court |acked subject matter jurisdiction))).
To reflect the foregoing,

An appropriate order will be

ent er ed.

[ REPORTER S NOTE: THI S OPI Nl ON WAS AMENDED BY CORDER DATED AUGUST
10, 2004.]



