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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GOEKE, Judge: This case arises fromrespondent’s issuance
of a Notice of Determ nation Concerning Collection Action(s)
Under Section 6320 and/or 6330 for petitioner’s taxable year
1998. The sole issue for decision is whether respondent’s
determ nation to proceed with collection of petitioner’s 1998

assessed tax liability was an abuse of discretion. Because
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petitioner has not raised any relevant issues relating to the
unpaid tax or the proposed |levy, we hold that it was not an abuse
of discretion for respondent to determne to proceed with
col | ecti on.
FI NDI NGS OF FACT

On April 15, 1999, petitioner and his wife filed a joint
Federal income tax return for 1998.' On the 1998 return,
petitioner reported his total incone as zero and his total tax as
zero. On February 22, 2000, respondent issued petitioner a
notice of deficiency for 1998, determ ning a deficiency of
$4,331. Petitioner did not petition this Court with respect to
the notice of deficiency. On July 9, 2001, respondent assessed
the deficiency, along with additions to tax and interest. On
January 18, 2002, respondent sent petitioner a Final Notice--
Notice of Intent to Levy and Notice of Your Right to a Hearing
Under Section 6330 with respect to petitioner’s inconme tax
liability for 1998. On February 4, 2002, petitioner submtted a
Form 12153, Request for a Collection Due Process Hearing, to the
I nternal Revenue Service Ofice of Appeals requesting a hearing

under section 63302 (hearing).

1 Al though petitioner and his wife filed a joint tax return
for 1998, her liability is not at issue in this proceeding.

2 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended.
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On August 21 and Septenber 23, 2002, respondent’s Appeal s
officer sent letters to petitioner attenpting to schedule a
hearing. The letters notified petitioner that the hearing could
be held in person, by tel ephone, or through witten
correspondence. In letters to the Appeals officer dated
Septenber 12 and Cctober 7, 2002, petitioner requested an in-
person hearing but stated that he would not be available until
Decenber 9, 2002. On Cctober 24, 2002, the Appeals officer sent
petitioner a letter stating that because of scheduling conflicts,
a determ nation woul d be made on the basis of the admnistrative
case file and the information petitioner had previously provided.
Thr oughout his correspondence with petitioner, the Appeals
officer also invited petitioner to submt additional information.
Petitioner did not submt any additional information.

On Novenber 21, 2002, the Appeals officer issued to
petitioner a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330, sustaining the issuance
of the notice of intent to levy. On Decenber 13, 2002,
petitioner tinely filed a petition with this Court.® At the tine
petitioner filed his petition, he resided in North Little Rock,

Arkansas. Petitioner currently resides in Cabot, Arkansas.

3 Petitioner’s 1999 year was di sm ssed for |ack of
jurisdiction.



OPI NI ON

A. Heari ng | ssue

Petitioner’s only argunent at trial was that he did not
receive a proper hearing. Petitioner was given an opportunity at
trial and on brief to raise any issues that he m ght have raised
at a hearing such as spousal defenses, collection alternatives,
and chall enges to the appropriateness of the collection action,
pursuant to section 6330(c). Petitioner did not raise any of
these issues at trial, and he failed to file a posttrial brief
with the Court. Petitioner presented various argunents in his
Form 12153 and his petition, but all of these argunments are based
on | egal propositions that this Court has previously rejected.
Petitioner has not raised any rel evant issues and has not shown
that he would raise relevant issues at a hearing. Consequently,
even if we were to find that petitioner did not receive a
hearing, the applicable | aw would not conpel us to hold in his

favor. See Lunsford v. Comm ssioner, 117 T.C. 183, 189 (2001).

Therefore, we find it unnecessary to address the issue of whether
petitioner received a hearing. Instead, we will briefly address
each of the argunents petitioner raised in his request for a
hearing and in his petition.

B. Pr ocedural Chal |l enges

Petitioner clains that he may chall enge his underlying

liability because he did not receive a valid notice of deficiency
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for 1998. Petitioner admts that he received the notice of
deficiency issued to himfor 1998 but contends that it is invalid
because it was not signed by the Secretary, and no del egation
order was provided to himupon request. W reject petitioner’s
argunment. The Secretary’s authority to issue notices of
deficiency was delegated to the Service Center Directors. Del.
Od. 77 (Rev. 28), May 17, 1996; secs. 301.6212-1(a), 301.7701-

9(b), Proced. & Adm n. Regs.; see also Nestor v. Conm Ssioner,

118 T.C. 162, 165 (2002). The notice of deficiency petitioner
recei ved was signed by the Menphis Service Center Director.
Section 6212, which requires the Secretary to issue notices of
deficiency, does not require that respondent provide petitioner a

copy of the delegation order. See Nestor v. Comm Ssioner, supra

at 166. Therefore, we conclude that petitioner did receive a
valid notice of deficiency for 1998.

Section 6330(c)(2)(B) provides that a taxpayer may chal |l enge
t he exi stence or anount of his underlying tax liability if he
“did not receive any statutory notice of deficiency for such tax
l[tability or did not otherw se have an opportunity to dispute
such tax liability.” Because petitioner received a notice of
deficiency for 1998, he may not chall enge his underlying tax
l[iability for that year in a hearing or in this Court. See id.

Petitioner next argues that the assessnent against hi mwas

invalid because he did not file a return showi ng any tax due.
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This argunment is without nerit and has been rejected in the past

by this Court. See Nestor v. Comm ssioner, supra at 167. The

Appeal s officer provided petitioner with a copy of Form 4340,

Certificate of Assessnents, Paynents and O her Specified Matters
a conputer-generated transcript of petitioner’s account. Absent
a showi ng by the taxpayer of sone irregularity in the assessnent
procedure that would raise a question about the validity of the
assessnments, a Form 4340 is presunptive evidence that a tax has

been validly assessed. Davis v. Comm ssioner, 115 T.C 35, 40

(2000). Petitioner has not shown, or even all eged, any
irregularities in respondent’s assessnent procedures that woul d
cast doubt on the accuracy of the Form 4340 or the validity of
t he assessnent.

Section 6203 requires the Secretary to provide a record of
assessnment to a taxpayer upon the taxpayer’s request. Petitioner
clains that the Form 4340 provided to himwas invalid because it
was unsi gned. However, a signed Form 4340 for petitioner’s 1998
account is part of the record before us and was provided to
petitioner before trial. The delivery of a signed Form 4340
before trial is sufficient to satisfy the requirenent of section
6203 that the Secretary provide a record of assessnment to the

t axpayer upon request. Nestor v. Comm ssioner, supra at 167.

Therefore, respondent has fulfilled the requirenments of section

6203.
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Petitioner next argues that the Appeals officer was required
by section 6330(c)(1) to provide himwth verification fromthe
Secretary that the requirenents of any applicable |aw or
adm ni strative procedures were net. Section 6330(c)(1) requires
the Appeals officer to “obtain” such verification, but it does
not require the Appeals officer to provide the verification to

the taxpayer. Nestor v. Conm ssioner, supra at 166; sec.

301.6330-1(e)(1), Proced. & Adm n. Regs. As stated above, the
Appeal s officer did review Form 4340 for petitioner’s 1998
account. This was sufficient to fulfill the requirenent of

section 6330(c)(1). Nestor v. Conm ssioner, supra at 166.

Petitioner next contends that he did not receive a notice
and demand for paynent for 1998 as required by section 6303(a).
However, the Form 4340 reviewed by the Appeals officer showed
that a notice of bal ance due was sent to petitioner on July 9,
2001, and that a notice of intent to |levy was sent to petitioner
on January 18, 2002. Each of these notices fulfills the notice
and demand for paynent requirenent of section 6303(a).

Standifird v. Conmi ssioner, T.C Menp. 2002-245, affd. 72 Fed.

Appx. 729 (9th Cir. 2003); see also Tornichio v. Conmm Ssioner,

T.C. Meno. 2002-291.

C. Section 6673 Penalty

At trial, respondent orally noved that the Court inpose a

penal ty under section 6673. Section 6673(a)(1l) authorizes this
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Court to inpose a penalty on a taxpayer who has instituted or

mai nt ai ned a proceeding primarily for delay, or whose position is
frivol ous or groundl ess. W gave petitioner an opportunity to
raise legitimte argunents and to abandon his specious | egal
position, but he chose not to pursue this opportunity. Since
petitioner failed to raise any neani ngful argunments, we concl ude
that he instituted and maintained this proceeding primrily for
delay. W shall inpose a penalty of $1, 500.

D. Concl usi on

Petitioner was given an opportunity to raise relevant issues
at trial and on brief. He did not raise any relevant issues at
trial and did not file a posttrial brief with the Court. Because
petitioner has not shown that he woul d have rai sed any rel evant
i ssues at a hearing, we conclude that it is unnecessary to decide
whet her he received a hearing. Accordingly, we hold that
respondent’s determnation to proceed with collection was not an

abuse of discretion.

An order and decision will be

entered for respondent.




