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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: The petition and anmended petition in this
case were filed in response to Notices of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
(notices of determ nation) sent separately to Patricia A
Hendricks (petitioner) and John J. Hendricks (M. Hendricks). In

the notice of determnation sent to petitioner, respondent denied



-2 -
her request for relief fromjoint and several liability pursuant
to section 6015. After concessions, the sole issue for decision
i s whet her respondent abused his discretion in denying
petitioner’s request for relief fromjoint and several tax
l[iability pursuant to section 6015 as to 1983.

Unl ess otherw se noted, all section references are to the
I nternal Revenue Code in effect at all relevant tines, and
anounts are rounded to the nearest dollar.

FI NDI NGS OF FACT

Sone facts have been stipulated and are so found. The
stipulation of facts, with acconpanying exhibits, is incorporated
herein by this reference.

Petitioner and M. Hendricks (collectively, the Hendrickses)
were residents of the State of Colorado at all tinmes relevant to
this case. The Hendrickses have been married for nore than 45
years and have at all tines filed joint Federal incone tax
returns; i.e., Form 1040, U.S. Individual Income Tax Return
Both petitioner and M. Hendricks are nore than 70 years of age
and are retired. Before the Hendrickses married, they agreed to
separate their responsibilities, deciding that petitioner would
run the household while M. Hendricks would be responsible for
their finances.

M. Hendricks worked as a farm manager and a farm and ranch

real estate broker, and he invested in real estate. VE .
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Hendri cks did not discuss business matters wth petitioner, nor
was petitioner ever an enployee of any of M. Hendricks’'s
busi nesses.

M. Hendricks maintai ned several separate business bank
accounts to which petitioner had no access. The Hendrickses
mai nt ai ned only one joint checking account from which petitioner
pai d personal and househol d expenses.

Petitioner conpleted 2 years of college, where she studied
art. Petitioner did not take any business courses or classes on
i ncome taxation or preparation of incone tax returns. After
marrying M. Hendricks, petitioner stayed at honme to raise their
five children and run their household. Petitioner’s only
involvenent in famly finances was to pay the nonthly househol d
expenses. Petitioner relied upon M. Hendricks for financial,
busi ness, and tax deci sions.

The Hendrickses have led frugal lifestyles. There is no
evi dence that during the relevant years they nade any | avish or
unusual expenditures.

On Novenber 18, 1980, M. Hendricks net with the
Hendri ckses’ certified public accountant, Kurt G osser (M.

G osser), and a broker for a partnership called Boulder G| and
Gas Associates, 1980 (Boulder G| and Gas). Despite its being
the first he had heard of the partnership, during the neeting M.

Hendri cks agreed to invest $94,002 in Boulder G|l and Gas and
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gave the broker an initial installnment check fromone of his
busi ness checki ng accounts. M. Hendricks conpl eted the purchase
by paying two additional installnments over the next 2 years by
checks drawn on his business accounts. The partnership interest
in Boulder G| and Gas was placed in M. Hendricks’ s nane al one.

Petitioner had no know edge that M. Hendricks was nmaki ng an
investnment in Boulder Ol and Gas. M. Hendricks did not consult
petitioner about meking the investnment. Petitioner did not
receive any mail regarding Boulder G| and Gas because all mai
fromthe partnership was sent to M. Hendricks’ s business
addr ess.

Just prior to M. Hendricks s investnment in Boulder Ol and
Gas, on January 31, 1980, M. Hendricks traded various pieces of
farm and that the Hendrickses had previously owned for 10
condom niuns in Fort Collins, Colorado. The condom niuns were
not acquired from proceeds nmade avail able through M. Hendricks’s
investnment in Boulder Ol and Gas. The condom ni uns were owned
jointly by the Hendrickses.

During the relevant years, the Hendrickses relied upon M.
G osser, who had pronoted Boulder G| and Gas, to prepare their
tax returns. Petitioner’s only involvenent in preparing the tax
returns for the relevant years at issue was to conplete a
questionnai re about personal and househol d expenses. Petitioner

relied on M. Hendricks to communicate with M. G osser for the
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preparation of their tax returns. Wen M. Hendricks brought
home the incone tax returns prepared and signed by M. G osser,
petitioner would sign themin reliance on the accountant’s and
her husband’s recommendations to sign. Except for the years they
reported | oss activity fromBoulder G| and Gas, i.e., 1980-83,
t he Hendri ckses have neither had their Federal tax returns
exam ned, nor have they had taxes in excess of the anobunt
reported on their returns assessed. The Hendrickses clai ned
$158,521 in losses arising fromBoulder G 1 and Gas on their
joint 1983 tax return on Schedul e E, Supplenental |nconme and
Loss. This amount did not appear on the face of the return, but
was |isted on Schedule E, conbined with the i ncone and expenses
of at least 11 other properties, including the condom niunms and
an office building.

On Septenber 10, 1985, respondent sent the Hendrickses a
Form 4549, | ncone Tax Exam nati on Changes, which reflected
proposed changes to the Hendrickses’ joint Federal incone tax
returns for 1980-83. This was the first tine petitioner |earned
of M. Hendricks's investnent in Boulder G| and Gas. On Cctober
11, 1985, the Hendrickses received a notice of deficiency for
1980-82. The Hendrickses failed to petition the Court for
redeterm nation of the deficiencies set out in the notice of
deficiency and consented to an extension of the assessnent date.

On June 10, 1987, respondent assessed the follow ng anmbunts as
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determined in the notice of deficiency with respect to 1980-82:

Additions to tax and i ncreased i nterest
Year Defi ci ency Sec. 6659 Sec. 6661 Sec. 6621(d)

1980 $27, 920 -- -- $33, 970
1981 $45, 294 $13, 588 -- $67, 177
1982 $70, 920 $15, 918 $4, 465 $53, 749

Wth respect to 1982, respondent subsequently abated the
additions to tax under sections 6659 and 6661.

The Hendri ckses began maki ng paynents shortly after the
assessnent was made, paying the bal ance due for 1980 in full by
Cctober 13, 1987. The liability for 1981 was paid in full by
Decenber 1, 1989, and the liability for 1982 was paid in full by
August 27, 1993. Over the years 46 paynents in varying anounts
were nmade totaling $387,903, the noneys being derived, in part,
fromthe sale of several of the condom niuns.

On Cctober 11, 1985, the sane day the Hendrickses received
the notice of deficiency for 1980-82, respondent sent a letter to
M. Hendricks with respect to 1983, inform ng himthat Boul der
G|l and Gas was bei ng exam ned under the admnistrative
procedures enacted by the Tax Equity and Fiscal Responsibility
Act of 1982 (TEFRA), Pub. L. 97-248, 96 Stat. 324. M. Hendricks
received this letter at his place of business and did not take
the letter honme. On April 25, 1988, respondent nailed a letter
to the Hendrickses at their home address, which stated that

respondent was proposing adjustnent to their joint 1983 tax
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return. The only other correspondence sent to the Hendrickses
was a Notice of Final Partnership Adm nistrative Adjustnents
(FPAA) mailed to the Hendrickses on February 6, 1989.

On April 20, 1989, Boulder Ol and Gas filed a petition with
the Court in response to the FPAA (Boulder O | and Gas case).

On Cctober 31, 1997, M. Hendricks transferred his jointly
held interest in the remaining condom niuns to petitioner. For 2
years before the transfer of his interest in the remaining
condom ni uns, M. Hendricks had been advised by his attorney and
John Angeli (M. Angeli), the Hendrickses’ new certified public
accountant, to transfer his interest in the condomniuns to
petitioner in order to protect the condom niuns from any
creditors of M. Hendricks in the substantial farmng enterprise
M. Hendricks was engaged in at the tine. M. Hendricks' s actual
intent in making the transfers was to protect the investnent in
t he condom ni uns because they constituted the Hendrickses only
financial resource for their retirenment outside of Social
Security. At the time of the transfer, the Hendrickses
m st akenly believed that they had settled the 1983 tax year and
did not owe any tax liabilities associated with 1983 or any ot her
years.

The farm ng enterprise M. Hendricks was engaged in at the
time of the transfer to petitioner involved a 10-year | ease-

purchase of 12,270 acres of Col orado farn and between him as
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| essee and Col neno of Col orado, Inc., as lessor. The |ease
comenced in January 1994, and was to run until 2003. The
arrangenments required M. Hendricks to make annual paynents
total i ng $350, 550 consi sting of payments for the land | ease, an
equi prent | ease, a | oan of $655,600 froma firmcalled Menotex, a
prior nortgage, and real property taxes. The farm ng enterprise
fail ed because M. Hendricks was unable to neet the incone
projections needed to service the paynents. On February 21,
2001, he liquidated the farmng enterprise and sold its assets at
an auction. It took M. Hendricks until January 2004 to finally
pay off all creditors fromthat undertaking.

On June 18, 1998, we issued an Order to Show Cause why the
Boul der G| and Gas case should not be decided in accordance with
several test cases. On Novenber 23, 1998, we issued an Order and
Deci sion granting respondent’s Mtion for Entry of Decision,
maki ng adjustnents to the partnership itens of Boulder G| and
Gas for the 1983 tax year

On Cctober 14, 1999, respondent sent a letter to the
Hendri ckses transmtting a Form 4549A-CG | nconme Tax Exam nation
Changes, explaining how the adjustnents nmade during the TEFRA
proceedi ng affected their individual inconme tax return for 1983.
Respondent assessed the Hendrickses’ deficiency for 1983 on

February 16, 2000.
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On June 27, 2000, and July 17, 2000, M. Angeli faxed
correspondence to respondent alleging that the Hendrickses had
settled the 1983 tax liabilities and questioned the propriety and
tinmeliness of the 1983 assessnent. Respondent sent a letter to
t he Hendri ckses dated Cctober 26, 2000, explaining the origin of
the 1983 tax liability in the TEFRA proceedi ng and attachi ng
copies of the various notices sent to the Hendrickses over the
years fromthe tinme the proceedi ng began. Respondent i ncl uded
transcripts of account showi ng that while the 1980-82 tax
l[iabilities had been assessed and paid, the 1983 deficiency had
not been assessed until February 16, 2000, because of the stay on
assessnent caused by the TEFRA proceedi ng.

Respondent filed a Notice of Federal Tax Lien in Larimner
County, Colorado, for the assessed 1983 tax liability and sent
the Hendrickses a Notice of Federal Tax Lien and Your Right to a
Hearing Under | RC 6320 on Novenber 20, 2000.

On Decenber 20, 2000, petitioner and M. Hendricks submtted
their separate Forns 12153, Request for a Collection Due Process
Hearing, and petitioner submtted a Form 8857, Request for
| nnocent Spouse Relief. A hearing was held by tel ephone on
February 11, 2003. Respondent issued separate notices of
determ nation to petitioner and M. Hendricks on June 6, 2003,
sustaining the filing of notices of Federal tax |lien and denying

relief to petitioner under section 6015.
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The Hendri ckses have nmade paynents totaling approximtely
$110, 150 agai nst the bal ance due on their 1983 tax liabilities.
The deficiency attributable to M. Hendricks’s investnent in
Boul der G| and Gas for 1983 was $63,176. After accounting for
t he paynents previously made, the Hendrickses’ current bal ance
due for 1983 is approxi mately $300, 000.

The main source of the Hendrickses’ current inconme consists
of nonthly Social Security checks and approxi mately $1,000 in
rental inconme per nonth fromthe remai ni ng condom niuns. The
Hendri ckses’ nmonthly |iving expenses exceed their incone by about
$1,100. They are able to neet their living expenses only through
financial assistance fromtheir children.

OPI NI ON

Pursuant to section 6330, petitioner sought relief from
respondent’s notice of determ nation sustaining the proposed
collection action. Section 6330 allows a taxpayer to raise
appropri ate spousal defenses under section 6015. Sec.
6330(c)(2)(A)(i); sec. 301.6330-1(e)(2), Proced. & Adm n. Regs.

Cenerally, married taxpayers may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection, each spouse is jointly and severally liable to pay the
entire tax due. Sec. 6013(d)(3). A spouse (requesting spouse)
may, however, seek relief fromjoint and several liability under

section 6015(b), or if eligible, may allocate liability according
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to provisions under section 6015(c). Sec. 6015(a). |If relief is
not avail abl e under section 6015(b) or (c), an individual may
seek equitable relief under section 6015(f).
To qualify for relief fromjoint and several liability under
section 6015(b) (1), a requesting spouse nust establish:

(A) a joint return has been nmade for a taxable
year ;

(B) on such return there is an understatenent of
tax attributable to erroneous itens of 1 individual
filing the joint return;

(© the other individual filing the joint return
establishes that in signing the return he or she did
not know, and had no reason to know, that there was
such under st at enent ;

(D) taking into account all the facts and
circunstances, it is inequitable to hold the other
individual liable for the deficiency in tax for such
taxabl e year attributable to such understatenent; and

(E) the other individual elects (in such form as
the Secretary nmay prescribe) the benefits of this
subsection not later than the date which is 2 years
after the date the Secretary has begun collection
activities wwth respect to the individual making the
el ection, * * *,

The requirenments of section 6015(b)(1l) are stated in the
conjunctive. Accordingly, a failure to neet any one of them
prevents a requesting spouse fromqualifying for the relief

offered therein. At v. Conmssioner, 119 T.C 306, 313 (2002),

affd. 101 Fed. Appx. 34 (6th Cr. 2004).
Respondent does not dispute that petitioner satisfies the

requi renents of subparagraphs (A), (B), and (E) of section
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6015(b)(1). Therefore, the controversy arising fromthe
deduction of the Boulder G| and Gas | osses focuses on: (1)
Whet her petitioner, in signing the joint 1983 tax return, knew or
had reason to know of the understatenent; and (2) taking into
account all the facts and circunstances, whether it would be
inequitable to hold petitioner liable for the resulting
defi ci ency.

The requi renent of section 6015(b)(1)(C is simlar to the
requi renment of forner section 6013(e)(1)(C in that both
provi sions require the requesting spouse to establish “in signing
the return, he or she did not know, and had no reason to know’ of
t he understatenment. Because of their simlarities, analysis in
opi ni ons concerning fornmer section 6013(e)(1)(C remains
instructive to our analysis for section 6015(b)(1)(C. Jonson v.

Conmi ssi oner, 118 T.C. 106, 115 (2002), affd. 353 F.3d 1181 (10th

Cir. 2003); Butler v. Conm ssioner, 114 T.C 276, 283 (2000).

An exam nation of the record reveals that only M. Hendricks
executed the investnent papers in Boulder Ol and Gas and that
the partnership interest was placed in his nane al one. M.
Hendricks paid for the Boulder G| and Gas investnment with checks
drawn from one of his business accounts, to which petitioner had
no access. Al mail fromBoulder G| and Gas was sent to M.

Hendri cks’ s business address. Petitioner did not see any nai
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from Boul der G| and Gas, because M. Hendricks did not bring any
of this mail hone.

Petitioner’s lack of know edge regarding the transaction is
corroborated by the Hendrickses’ testinonies at trial. M.
Hendricks testified that he did not discuss business or financial
matters, including his investnment in Boulder Ol and Gas, with
petitioner and that he did not consult petitioner when he deci ded
to make the investnent.

Havi ng observed the Hendrickses’ appearances and deneanors
at trial, we find their testinonies to be honest, forthright, and
credible. In viewof their testinonies, we find that petitioner
did not have actual knowl edge of M. Hendricks’s investnent in
Boulder Ol and Gas at the tine the joint 1983 tax return was
si gned.

Section 6015(b)(1)(C also requires that petitioner
establish that she did not have reason to know that there was an
understatenent. \Wether petitioner had reason to know of an
understatenent is a question of fact which nust be determ ned

based upon the entire record. QGuth v. Conmm ssioner, 897 F.2d

441, 442 (9th Cr. 1990), affg. T.C. Meno. 1987-522; Terzian v.

Comm ssioner, 72 T.C. 1164, 1170-1172 (1979). Petitioner had

reason to know of an understatenent if a reasonably prudent
t axpayer under her circunstances could be expected to know t hat

the tax liability stated was erroneous or that further
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i nvestigation was warranted. Stevens v. Conmm ssioner, 872 F.2d

1499, 1505 (11th Cr. 1989), affg. T.C Menop. 1988-63; Shea v.
Conmm ssi oner, 780 F.2d 561, 566 (6th Cr. 1986), affg. in part

and revg. in part on another ground T.C Meno. 1984-310; Bokum v.

Comm ssioner, 94 T.C. 126, 148 (1990), affd. 992 F.2d 1132 (11th

Cr. 1993).

When deci di ng whet her petitioner had reason to know of an
under st atenent, we consider several factors including
petitioner’s | evel of education, her involvenent in the financial
transacti ons which gave rise to the deductions, the presence of
| avi sh or unusual expenditures conpared to her past standard of
living, and her husband’ s openness concerning these transactions.

See Stevens v. Conm ssioner, supra at 1505; Butler v.

Conmi ssi oner, supra at 284; Flynn v. Conm ssioner, 93 T.C 355,

365-366 (1989). In nmaking our determ nation, we nmust consider
the interplay or balance of the factors, instead of nerely
counting the factors in a requesting spouse’s favor. Guth v.

Conmi ssi oner, supra at 444.

At the tinme petitioner signed the returns, petitioner had
conpleted 2 years of college, where she studied art. She did not
have any education or work experience in tax, financial, or
accounting matters. W find nothing in the record regardi ng her
educati on and experiences that would or should have al erted her

to the pitfalls of this situation.
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M. Hendricks dom nated the financial side of the marriage
with petitioner playing a minor role in the famly’'s finances.
Petitioner did not participate in any of M. Hendricks’s business
activities. Al though M. Hendricks was not deceitful regarding
their finances, he did not consult with petitioner about making
the investnent in Boulder G| and Gas and did not disclose that
the i nvestnent had been made. Moreover, petitioner played a
mnimal role in the preparation of the tax returns. The only
information petitioner provided was a |ist of personal and
househol d expenses. She relied upon M. Hendricks to provide the
remai nder of the information.

The Hendrickes have led frugal lifestyles. W find no
evidence in the record that the Hendrickses nmade any | avish or
unusual expenditures during the relevant years.

Considering all of the circunstances concerning the joint
1983 tax return, a reasonably prudent taxpayer under petitioner’s
ci rcunstances—1living a nodest life, raising a famly of five
children, uninvolved in the financial affairs of the famly, and
wi t hout any financial background—at the tinme of signing could
not be expected to know about the understatenent attributable to
M. Hendricks's investnent in Boulder G| and Gas.

|s there, however, a duty of inquiry? 1In order for

petitioner’s duty of inquiry to arise, she nust first harbor

doubt s about the accuracy of the return. Stevens v.
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Comm ssi oner, supra at 1507. Petitioner may be put on notice of

the understatenment if a reasonably prudent taxpayer in her
position would be led to question the legitimcy of the
deduction. [d. at 1505. The Court of Appeals for the Second
Circuit has concl uded:

Tax returns setting forth | arge deductions, such
as tax shelter |osses offsetting inconme from ot her
sources and substantially reducing or elimnating the
couple’s tax liability, generally put a taxpayer on
notice that there nmay be an understatenent of tax
liability.

See Hayman v. Conm ssioner, 992 F.2d 1256, 1262 (2d Cr. 1993),

affg. T.C. Meno. 1992-228.

M. Hendricks was a farmand ranch real estate broker and an
investor, which required himto report his various investnent
activities on Schedule E on the Hendrickses’ Federal incone tax
return. On their joint 1983 tax return, the Hendrickses cl ai med
$158,521 in losses arising fromBoulder G 1 and Gas. This amount
did not appear on the face of the return, but it was |listed on
Schedul e E, conbined with the incone and expenses of at |east 11
ot her properties, including the condom niunms and an office
bui | di ng.

Considering all of the circunstances, we conclude that
petitioner was not put “on notice” of the understatenent. See

Boyle v. Commi ssioner, T.C. Meno. 1994-438. W conclude that a

reasonably prudent taxpayer in petitioner’s position, at the tine

of signing the return, could not be expected to know about the
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understatenent of tax or that further investigation was
warranted. Petitioner has satisfied the section 6015(b) (1) (0O
requi renment.

The final question is whether, taking into account all the
facts and circunstances, it would be inequitable to hold
petitioner liable for the deficiency attributable to the
understatenent on the joint 1983 tax return. Sec. 6015(b) (1) (D)

Respondent argues that it would not be inequitable for
petitioner to be held liable for the understatenent on the joint
1983 tax return because title to the renai ning condom ni uns was
transferred in 1997 to her nane alone. The Hendrickses acquired
t he condom niunms before M. Hendricks invested in Boulder Ol and
Gas. The condom niunms were acquired by exchangi ng ot her property
t he Hendri ckses had previously owned and were not acquired from
proceeds nmade avail able through the investnment in Boulder G| and
Gas. M. Hendricks transferred his joint interest in the
remai ni ng condom niuns to petitioner nearly 3 years before
respondent assessed the deficiency for 1983 and began coll ection
action against the Hendrickses for that tax year. The
Hendri ckses had paid the bal ances due for 1980-82 w th noneys,
derived in part, fromthe sale of several of the condom niuns,
and the Hendrickses m stakenly believed that they had settled the

1983 tax year and did not owe any nore tax liabilities.
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M. Hendricks and M. Angeli testified at trial that the
ri sks associated wth the substantial farmng enterprise with
whi ch M. Hendricks was engaged at the tinme were what notivated
the transfer of the remaining condom niuns. Petitioner was not
involved in the farm ng enterprise, and the Hendrickses wanted to
protect their investnent in the remaining condom ni uns because
they constituted the Hendrickses’ only financial resource for
their retirenment outside of Social Security. Furthernore,
despite the | ack of success with the farmng enterprise, M.
Hendricks paid all of his debts fromthe farm ng enterprise.

There is nothing in the record to indicate that the
Hendri ckses’ standard of living increased in conparison to their
standard of living in prior years. Their lifestyle was not
| avi sh, and they made no unusual expenditures. W find that
petitioner did not significantly benefit fromthe deduction
attributable to M. Hendricks's investnent in Boulder G| and

Gas. See Haynman v. Conm ssioner, supra; Jonson v. Commi SSioner,

118 T.C. 106 (2002), affd. 353 F.3d 1181 (10th G r. 2003).

As retirees, the Hendrickses rely on the Social Security
checks they receive nonthly and depend upon the rents fromthe
remai ni ng condom niuns for inconme. Their current nonthly |iving
expenses exceed their income by about $1,100. They are able to
meet their living expenses only through financial assistance from

their children. W conclude that petitioner would experience
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consi derabl e econom ¢ hardship if relief fromthe liabilities
were not granted, given the Hendrickses’ current |evel of incone

and assets. See Ewing v. Comm ssioner, 122 T.C. 32, 47 (2004).

W al so consider the fact that the Hendrickses have made a
good faith effort to conply with Federal incone tax laws in the
tax years followi ng 1983. Except for the years they reported
| oss activity fromBoulder G| and Gas, i.e., 1980-83, the
Hendri ckses neither have had their Federal tax returns exam ned,
nor have they had taxes in excess of the anount reported on their
returns assessed. Furthernore, the Hendrickses have nade an
honest attenpt to pay their tax liabilities when they were able
and did so as quickly as possible. The Hendrickses paid in ful
t he bal ances due for 1980-82 by the end of 1993, and have al ready
paid nore than $110, 000 toward the bal ance due for 1983, $63,176
of which represents the underpaynent attributable to M.
Hendricks’ s investnent in Boulder Ol and Gas.

Consi dering that petitioner did not receive significant
benefit fromthe understatenents, that petitioner would suffer
consi derabl e econom c hardship if relief were denied, and that
the Hendrickses have conplied with Federal tax |aws at |east
since 1983, we conclude that on the basis of all the facts and
circunstances it would be inequitable to hold petitioner |iable
for the understatement of tax for 1983. Petitioner has satisfied

the section 6015(b) (1) (D) requirenent.
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In summary, we find that petitioner has established: (1) In
signing the joint 1983 tax return, she did not know nor did she
have reason to know of the understatenent; and (2) taking into
account all the facts and circunstances, it would be inequitable
to hold petitioner liable for the resulting deficiency.
Petitioner has net all the requirenents of section 6015(b), and
she is entitled to relief fromjoint and several tax liability as
to 1983.

To reflect the foregoing,

An appropriate decision

will be entered.




