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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

PARI' S, Judge: By separate notices of deficiency dated
April 9, 2003, respondent determ ned a deficiency of
$6, 939,597.53 in the Federal gift tax of each petitioner for
1999. Petitioners petitioned the Court to redeterm ne those

det er m nati ons.
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The parties dispute whether the defined value formula
clauses at hand (fornula clauses) set the fair market val ue of
the John H Hendrix Corp. (JHHC) stock that each petitioner
transferred on Decenber 31, 1999, to various famly trusts and to
a charitable foundation. Qur resolution of their dispute turns
on our deciding whether the formula clauses were reached at arnis
| ength and whether the formula clauses are void as contrary to
public policy. W decide that the fornula clauses were reached
at arms length and that they are not void as contrary to public
policy. W accordingly hold that the formula clauses set the
applicable value. Unless otherw se indicated, section references
are to the applicable versions of the Internal Revenue Code.

Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.
FI NDI NGS OF FACT

Pref ace

The parties submtted to the Court stipulated facts and
related exhibits. W find those stipulated facts accordingly and
i ncorporate those facts and exhibits herein. Petitioners resided
in Texas when their petition was fil ed.

1. Petitioners

John H. Hendrix (M. Hendrix) and Karolyn M Hendrix (Ms.
Hendri x) are husband and wife. They have three adult daughters:

Anne Leslie Hendrix Wod (Ms. Wod), Kristen Lee Hendrix, and
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Karnen Marie Hendrix (collectively, daughters). On Decenber 31,
1999, petitioners’ principal asset was JHHC st ock.
1. JHHC

JHHC was i ncorporated on Decenber 16, 1976, under Texas | aw.
JHHC initially had two classes of stock, i.e., nonvoting
preferred stock and voting common stock, and its only
sharehol ders were petitioners and their daughters (directly
and/or through trusts). Petitioners owned all of the preferred
stock and 51 percent of the common stock.

At the end of 1996 Stephen Dyer (M. Dyer), an attorney,
advi sed petitioners that they should operate JHHC as an S
corporation to elimnate any tax at the corporate |evel.
Petitioners accepted this advice, and they caused JHHC to redeem
its outstanding preferred stock to qualify for status as an S
corporation. At the suggestion of M. Dyer, M. Hendrix retained
an appraisal firm Howard Frazier Barker Elliot (Howard Frazier),
to value the JHHC preferred stock incident to the redenption.

JHHC redeened its outstanding preferred stock at the end of
1997. Cont enporaneously therewith, JHHC al so exchanged its
out st andi ng conmon stock for a conbination of newy issued
nonvoti ng common stock and newy issued voting comopn stock. In
1998 JHHC el ected to be taxed as an S corporation for Federal

i ncone tax purposes.
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| V. Petitioners’ Charitable Interests

Petitioners lived in Mdland, Texas, for several years and
were active nenbers of that comunity. They each contri buted
their tinme and noney to several charitable organizations in their
community. They also contributed noney to charitable
organi zati ons outside of their comunity.

In or about 1999 petitioners asked M. Dyer for estate
pl anni ng advice. Petitioners informed M. Dyer that they wanted
to give sone of their JHHC stock to their daughters (through
trusts) and to a charitable entity. Because the stock was hard
to value, M. Dyer suggested that petitioners use a formula
clause to define the stock transfer at the tine of the gift in
terms of dollars rather than in percentages, while fixing for
Federal gift tax purposes the value of the transfer of the stock.

In the light of petitioners’ interest in making charitable
gifts, M. Dyer advised themto establish a donor-advised fund at
a nonprofit comunity organization.! Petitioners followed this
advi ce and chose the G eater Houston Comrunity Foundati on
(Foundation) to adm nister their contenpl ated donor-advi sed fund.
The Foundation is a tax-exenpt organi zation that provides funds

to support cultural, educational, health, and wel fare prograns

A donor-advised fund is a charitable-giving account
adm ni stered by a tax-exenpt entity and enabl es donors such as
petitioners to have authority over the ultimte recipient of the
donati on.
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and that manages charitable-giving funds for famlies,
corporations, and tax-exenpt organizations. The Foundation
currently manages nearly $270 mllion in assets in 639 funds and
i s under the supervision of a board of directors consisting of 34
regul ar board nmenbers and 8 lifetine directors. Petitioners
choose the Foundation, with which they had never previously been
i nvol ved, because they wanted to assi st other needy parts of
Texas while maintaining their |ocal commtnent.

Petitioners instructed M. Dyer to conmunicate with the
Foundation on their behalf. During the sumrer of 1999, M. Dyer
contacted Robert Paddock (M. Paddock), the Foundation’s vice
presi dent of devel opnment, and infornmed himthat petitioners
wanted to make a significant charitable contribution to the
Foundation of (1) $20,000 to establish a donor-advised fund and
(2) JHHC nonvoting stock. M. Paddock reported the contenpl ated
gift to the Foundation's executive director. M. Paddock al so
consul ted the Foundation’s counsel, Bill Caudill (M. Caudill).
The Foundation’s protocol on a donation of a hard-to-val ue asset
such as nonpublicly traded stock required that M. Paddock
consult with M. Caudill.

V. The Creation of the Donor-Advised Fund at the Foundation

On August 10, 1999, M. Dyer sent a letter to M. Paddock
and to M. Caudill, submtting a draft copy of an agreenent

establ i shing a donor-advi sed fund at the Foundati on and
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soliciting cooments fromthemas to the draft. Over
approximately the next 3 nonths, the parties to the draft
negotiated the terns of their agreement. On Novenber 9, 1999,
petitioners signed an agreenent establishing the donor-advised
fund. The next day, M. Dyer (on behalf of petitioners) sent
$20, 000 to the Foundation with the signed agreenent.

VI . Prelimnary Steps for Stock Contribution

A. Proposal of Agreenents

On Cctober 6, 1999, M. Dyer sent to the Foundation a draft
of an assignnent agreenent and encl osed a di spute resol ution and
buy-sell agreenment (dispute resolution and buy-sell agreenent)
executed by JHHC and its sharehol ders approxi mately 2 nonths
before. The draft indicated that petitioners would give JHHC
stock to the Foundation and would transfer (part as a gift and
part as a sale) JHHC stock to the trusts benefiting the
daughters. The draft indicated that a formula clause woul d set
the portion of JHHC stock transferred to the trusts and the
remai ni ng portion given to the Foundation. On Novenber 19, 1999,
M. Caudill returned the assignnent agreenent with an attached
rider that addressed JHHC s responsibility to distribute incone
tinmely.

B. Howard Frazier Estimate

Petitioners retained Howard Frazier in the fall of 1999 to

estimate the value of the JHHC nonvoting stock. Howard Frazier
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did so on the basis of the 1997 redenption valuation of the JHHC
preferred stock, and JHHC s accounts and tax records. In
accordance with the estimate, petitioners decided that each of

t hem woul d gi ve $50, 000 of JHHC nonvoting stock to the Foundation
and woul d transfer $10,519, 136.12 of JHHC nonvoting stock to a
generation-ski pping tax (GST) trust and $4,213,710. 10 of JHHC
nonvoting stock to an issue trust. The issue trust, in turn,
benefited the daughters through other issue trusts.

C. Creation of Trusts

On or about Decenber 29, 1999, each petitioner executed
trust agreenents formng a GST trust and an issue trust for the
benefit of the daughters. The trustees of the trusts were M.
Klein and Ms. Wod (collectively, trustees). Each trust
consisted of three separate and equal shares for the benefit of
t he daughters.

D. Partition of Community Property

On Decenber 30, 1999, petitioners entered into an agreenent
that partitioned into separate property their community property
interests in the JHHC nonvoti ng comon stock. Afterwards, each
petitioner owned 403, 241. 85 shares of JHHC nonvoting stock.

V. Executi on of Assignnent Agreenents and Rel ated Agreenents

On Decenber 31, 1999, each petitioner, the trustees, and the
Foundati on executed an assignnent agreenent that irrevocably

assigned 287,619. 64 shares of the assignor’s JHHC nonvoting stock
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to the assignor’s GST trust and to the Foundation. Each
agreenent effected the transfer pursuant to a formula under
which: (1) A portion of the assigned shares having a fair market
val ue as of the effective date equal to $10, 519, 136. 12 was
assigned to the trustees to be held in equal shares for the
benefit of the daughters, and (2) any remaining portion of the
assi gned shares was assigned to the Foundation for the benefit of
t he donor-advised fund. The assignnent agreenments defined fair
mar ket val ue as the price at which those shares woul d change
hands as of the effective date between a hypothetical willing
buyer and a hypothetical willing seller, neither under any

conmpul sion to buy or to sell and both having reasonabl e know edge
of relevant facts. The assignnment agreenents required that the
trusts pay proportionally any gift taxes inposed as a result of
the transfer. The assignment agreenents required that the
trustees sign prom ssory notes obligating the trustees to pay

$9, 090, 000 to each petitioner.

On the sane day, a second set of assignnent agreenents was
executed containing the sane terns as the first set of assignnent
agreenents, except that each petitioner irrevocably transferred
115, 622. 21 of JHHC nonvoting stock to his or her corresponding
issue trust and to the Foundation, and the fair market val ue of
the stock for the benefit of the daughters was set at

$4,213,710.10. The second set of assignnment agreenents directed
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the trustees to deliver to each petitioner a note in the anount
of $3, 641, 233.

Under the assignnment agreenents, petitioners had no right or
responsibility for allocating the shares anong the transferees on
a per-share basis. The assignnent agreenents |eft that
allocation to the transferees. The assignnment agreenents stated
that the dispute resolution and buy-sell agreenent governed any
di spute anong the parties and any transfer of JHHC stock. The
di spute resol ution and buy-sell agreenent required that any
di spute related to the fair market val ue between or anong JHHC
t he sharehol ders, assignees, or any party be resolved by
arbitration, if it could not be resolved by agreenent.

Al so on Decenber 31, 1999, the trustees delivered the
prom ssory (demand) notes in exchange for the shares, and
petitioners executed agreenents stating that the trusts and the
Foundation as tenants in comon would collectively own all of the
assigned shares.? Petitioners also executed certificates of
stock transferring the assigned shares to the trusts and to the
Foundation as tenants in comon as of Decenber 31, 1999. Each
petitioner also executed an irrevocabl e stock power docunent
stating that he or she irrevocably transferred the stock to the

trusts and to the Foundation as tenants in common.

2The notes were secured by the correspondi ng shares
transferred to the trusts.
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VI, Petitioners’' Federal G ft Tax Returns

On April 12, 2000, each petitioner filed a Form 709, United
States G ft (and Ceneration-Skipping Transfer) Tax Return, for
1999. On each return, the corresponding petitioner clained a
charitable contribution deduction of $50,000 and a total taxable
gift of $1,414,581. 37.

| X. Eval uati on and Confirmati on Agreenents

M. Dyer represented the trusts in negotiating proposed
confirmation agreenments as to the transfers of the JHHC stock.

M. Dyer advised the trusts to seek anot her appraisal of the JHHC
stock as of the date of the gift. The trustees retained Howard
Frazier for this purpose. Howard Frazier ascertained that the
fair market value of the JHHC stock was $36. 66 per share on
Decenber 31, 1999 (appraisal). On April 12, 2000, M. Dyer sent
the appraisal to the Foundation and to its counsel.

M . Paddock respected Howard Frazier’s qualifications as an
appraisal firmbut his attorney advised him and the Foundation’s
practice on hard-to-val ue assets required, that he retain another
i ndependent appraisal firmto review the appraisal. M. Paddock
retai ned White Petrov for that purpose, and Wiite Petrov
concl uded on or about May 8, 2000, that the appraisal was
reasonable and fair. Approximately 1 nonth |ater, the Foundation
and the trustees entered into confirmation agreenents, effective

as of Decenber 31, 1999, that allocated anongst themthe JHHC
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nonvoting stock according to the fair market val ue of $36.66- per-
share listed in the appraisal. Petitioners were not parties to
t hose confirmati on agreenents.

X. Stipul ation

Petitioners and respondent have entered into the foll ow ng
stipul ation:

I f upon a final decision in this case it is determ ned

that the defined value fornula clauses contained in the

Assi gnnent Agreenents executed by John H Hendrix and

Karolyn M Hendrix on Decenber 31, 1999, do not control

the valuation of the shares of nonvoting common stock

in John H Hendrix Corporation transferred by John H

Hendri x and Karolyn M Hendrix on Decenber 31, 1999,

then the fair market value of the shares transferred to

each transferee shall be based on a per share val ue of

$48.60 times the nunber of shares agreed to by each

transferee in the Confirmation Agreenents executed by

t he transferees.
Except for this stipulation, the only other evidence of the val ue
of the JHHC nonvoting shares is the $36. 66-per-share val ue
ascertai ned by Howard Frazier and used by the trustees and the
Foundation to allocate the shares anongst thensel ves.

OPI NI ON

Overvi ew

The parties dispute the validity of the fornula clauses.
Petitioners contend that the formula clauses are valid because
the clauses were used to fix the transferred anmount of JHHC s
hard-to-val ue stock and the parties to those cl auses conducted
thenselves at armis length. Petitioners conclude that the

applicabl e value of the stock is $36.66 per share, as reported,
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and that they nmay deduct the $100, 000 clainmed as charitable
contributions. Respondent argues that the fornula cl auses are
invalid because they were not reached at armis length and are
contrary to public policy. Respondent concludes that the val ue
of the stock is $48.60 per share and that each petitioner may
deduct charitable contributions totaling $66,284.57 (i.e., $48.60
mul tiplied by the nunber of shares transferred to the
Foundation).® W agree with petitioners that the applicable
val ue of the stock is $36.66 per share and that each petitioner
may deduct the claimed $50,000 in charitable contributions.

1. Burden of Proof

Taxpayers normal ly bear the burden of proof in this Court.
See Rule 142(a)(1). In certain cases, however, the burden of
proof may shift to the Conm ssioner. See sec. 7491(a); Rule
142(a)(2). Petitioners claimthis is one of those cases.
Respondent does not dispute petitioners’ claimthat the burden
has shifted to respondent with respect to the validity of the
formul a cl auses. Respondent argues only that petitioners bear
the burden if they aspire to deduct nore than $66, 284.57 in

charitabl e contributions. Because petitioners aspire only to

%Respondent states repeatedly that the parties agreed that
t he per-share value of the stock was $48.60 and points to the
stipul ati on quoted above to support that statenent. W do not
read that stipulation simlarly. W read that stipulation (and
t he agreed-upon $48.60 value) as inapplicable to this case
because, as we hold, the fornula clauses “control” the val uation
of the JHHC st ock.
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deduct $50,000 in charitable contributions, respondent’s argumnent
isirrelevant. Therefore, on the only issue for decision that
remains (validity of the formula clauses), we conclude on the
basis of the record that the burden of proof is on respondent.

[11. Statutory and Requl atory Law

Sections 2501 and 2512 govern the valuation of the JHHC
stock transferred to the trusts and to the Foundation. Section
2501 inposes a tax on an individual’'s transfer of property by
gift during the cal endar year. Section 2512(a) provides that the
anmount of the gift is the value of the property on the date of
the gift. Section 2512(b) provides that where property is
transferred for | ess than an adequate and full consideration in
nmoney or noney’s worth, the amount by which the value of the
property exceeds the value of the consideration is a gift and is
i ncluded in conputing the anmount of gifts nmade during the year.

V. Succession of MCord

A. Di scussi on

This case is appeal able to the Court of Appeals for the
Fifth CGrcuit, and we foll ow precedent of that court that is

squarely on point. See &olsen v. Conmm ssioner, 54 T.C 742

(1970), affd. 445 F.2d 985 (10th Cr. 1971). Petitioners argue

t hat Succession of McCord v. Conm ssioner, 461 F.3d 614 (5th G

2006), revg. 120 T.C 358 (2003), is such precedent. W agree.

As di scussed bel ow, Succession of MCord is dispositive of this
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case except to the extent that respondent argues that: (1) The
formul a clauses are not the result of an armis-length transaction
or (2) the fornmula clauses are void as contrary to public policy.

Succession of McCord is factually simlar to this case.

There, Charles and Mary McCord (coll ectively, MCords)
transferred their interest in MCord Interests, Ltd., L.L.P
(ML), to nonexenpt and exenpt donees according to a formula
clause nearly identical to the one here. ML was a limted
l[iability partnership fornmed by the McCords, their sons, and the
sons’ limted liability partnership.

On January 12, 1996, the McCords executed an assi gnnent
agreenent that used a fornula clause to irrevocably di spose of
their class Blimted partnership interest to GST trusts, to
their sons, to the Community Foundati on of Texas, Inc. (CFT), and
to the Shreveport Synphony, Inc. (Synphony).* The fornula clause
stated that: (1) GST trusts would receive interests in ML with
a fair market value equal to the dollar amount of the MCords
net remai ni ng generation-ski pping tax exenption, reduced by the
dol l ar value of any transfer tax obligation assuned by the
trusts; (2) the sons would receive interests in ML with a fair
mar ket val ue of $6, 910, 932.52, reduced by the dollar value of the

interests given to the GST trusts and any transfer tax obligation

“The McCords had previously donated their entire class A
l[imted partnership interest in ML to another charitable
f oundati on.
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assuned by the sons; (3) the Synphony woul d receive an interest
in ML with a fair market val ue of $134,000; and (4) CFT would
receive any remaining interest. The assignnment agreenent defi ned
fair market value according to the willing buyer/wling seller
test specified in the regulations and required the donees to
apply that standard to ascertain the fair market value of the
class Blimted partnership interests. The assignnent agreenents
did not specify any nethod that the donees had to enploy to
equate their dollar ampbunt of gifts to percentages of interest in
ML, and the parties to the transaction |acked any agreenent,
either oral or expressed, on any such nethod. See id. at 618-
619.

Howard Frazier was hired to value a 1-percent |imted
partnership interest in ML, and on February 28, 1996, the sons
and their trusts presented CFT and the Synphony with a Howard
Frazier appraisal stating that the fair market value of a 1-
percent limted partnership interest was $89, 505 on the date of
the gift. CFT exercised its right to retain outside counsel to
review t he appraisal independently. Although CFT did not retain
an i ndependent appraiser, the CFT officers and their outside
counsel expressed confidence in Howard Frazier’s nethodol ogy and
service and accepted its valuation. |In March 1996 all the donees

executed a confirmation agreenent allocating the partnership
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interests to the parties according to the value stated in the
appr ai sal .

By separate notices of deficiency, the Conm ssioner
determ ned a deficiency in the Federal gift tax of each of the
McCords on the basis of their understatenent of the value of the
l[imted partnership interests. The MCords petitioned this
Court, and we decided that they had inaccurately determ ned the
fair market value of the 1l-percent limted partnership interest.

See McCord v. Conm ssioner, 120 T.C 358 (2003). The Court of

Appeals for the Fifth Crcuit disagreed, holding that the fair
mar ket val ue of the 1l-percent limted partnership interest was as
determ ned by the Howard Frazier report and used by the MCords

to prepare their gift tax returns. See Succession of MCord v.

Conmi ssi oner, supra at 628. The court noted that the

Comm ssioner had relied in this Court on the doctrine of
violation of public policy but had waived that doctrine on
appeal. See id. at 623.

B. Applicability to This Case

Respondent states that Succession of McCord v. Conm Ssioner,

supra, is not controlling precedent because the Court of Appeals
for the Fifth Crcuit did not consider specific argunents that

respondent makes here. W agree that Succession of MCord does

not control this case to the extent that respondent’s current

argunents inplicate issues not decided by the Court of Appeals
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for the Fifth Crcuit in Succession of McCord. Respondent nakes

two such argunents in this case. First, respondent argues as a
point of fact that the formula clauses are invalid because they
were not reached at armis length. Second, respondent argues as a
point of law that the fornmula clauses are void as contrary to
public policy. W proceed to address those two argunents.

Succession of McCord disposes of all other argunents.

V. Arm s-Length Transacti on

Cenerally, a taxpayer nmay structure a transaction in a
manner that mnimzes or avoids taxes by any neans the | aws

allow. Gegory v. Helvering, 293 U S. 465, 469 (1935). Courts,

however, may disregard the formof a transaction in favor of its
substance where there is collusion, an understanding, a side
deal, or another indiciumthat the transaction was not at arnmis

I ength. The disregard of a transaction for |ack of substance,
however, cannot be based on nere suspicion and specul ation
arising fromthe fact that a taxpayer engaged in estate planning.

See Strangi v. Comm ssioner, 293 F.3d 279, 282 (5th Gr. 2002),

affg. in part and revg. in part T.C. Meno. 2003-145; Hall v.

Comm ssioner, 92 T.C. 312, 335 (1989). Nor do we strictly

scrutinize a transaction, or presune that a transfer is a gift,
where, as here, the transaction involves a third party w thout
famlial or financial ties to the transferee’s famly group.

Kinbell v. United States, 371 F.3d 257, 263 (5th Gr. 2004)
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(applying the strict scrutiny standard and i nposing a presunption
that the transferred property is a gift when a nother transferred
a large portion of her estate to three entities her son owned);

Harwood v. Comm ssioner, 82 T.C 239, 258 (1984) (applying the

strict scrutiny standard and raising the presunption that the
property transferred anong a famly was a gift where a nother
transferred her partnership interest to her sons), affd. wthout
publ i shed opinion 786 F.2d 1174 (9th Cr. 1986). Instead, we
must find credi ble evidence that the parties colluded or had side
deals or that the formof the transactions otherw se differed
fromthe substance. W find no such credible evidence here.
Respondent argues that the formula clauses failed to be
reached at arnmis |ength because petitioners and their daughters
(or their trusts) were close and | acked adverse interests, the
daughters benefited frompetitioners’ estate plan, and the
cl auses were not thoroughly negotiated. W disagree. The nere
facts that petitioners and their daughters were “cl ose” and that
petitioners’ estate plan was beneficial to the daughters does not
necessarily nmean that the fornula clauses failed to be reached at
arms length. Nor is a finding of negotiation or adverse
interests an essential elenent of an arnis-length transaction,

see Kinbell v. United States, supra at 263; Huber v.

Conmi ssioner, T.C. Menp. 2006-96; Estate of Stone v.

Comm ssioner, T.C Meno. 2003-309, although we find nothing in
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the record to persuade us either that the fornula clauses were
not subject to negotiation or that petitioners and the daughters’
trusts | acked adverse interests. W also note econom c and
busi ness ri sk assunmed by the daughters’ trusts as buyers of the
stock (i.e., the daughters’ trusts could receive |ess stock for
their paynent if the JHHC stock was overval ued) placed them at
odds with petitioners and the Foundati on.

Respondent asks the Court to find collusion between
petitioners and the Foundation. W decline to do so.
Petitioners’ creation of the donor-advised fund at the Foundation
did not diverge fromtheir usual course of donation, because they
could still request the Foundation to provide a grant to any of
their usual donees. The Foundation, in turn, accepted various
potential risks incident to its receipt of petitioners gift of
the JHHC stock, including a | oss of the Foundation’ s tax-exenpt
status if it failed to exercise due diligence as to the gift.

The Foundation, a manager of nearly $270 nmillion in assets,
exercised its bargai ning power when its counsel insisted that
petitioners pay |ocal taxes and penalties as well as Federal and
State taxes and penalties if JHHC failed to distribute sufficient
income to pay those taxes. The Foundation also was represented
by counsel independent of petitioners or their counsel, and the
Foundati on conducted an i ndependent appraisal through Wite

Petrov. W also note that the Foundation had a fiduciary
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obligation under Federal and State law to ensure that it received
t he nunber of shares it was entitled to receive under the fornula
clauses. See sec. 501(c)(3); Tex. Rev. Cv. Stat. Ann. art.
1396- 2. 28 (West 1997).

VI . Public Policy

Respondent argues that the formula clauses are void as
contrary to public policy. W disagree. Wile the Court can
di sal l ow a deduction on public policy grounds if allow ng such a
deduction woul d severely and imedi ately frustrate sharply
defined national or State policies proscribing certain conduct,

see Tank Truck Rentals, Inc. v. Comm ssioner, 356 U S. 30, 35

(1958), the formula clauses do not inmediately and severely
frustrate any national or State policy. To the contrary, the
fundanmental public policy here is one of encouraging gifts to
charity, and the fornula cl auses support that policy.

Respondent relies on Conmi ssioner v. Procter, 142 F.2d 824

(4th Cr. 1944), and its progeny, for a contrary result. There,
a taxpayer assigned his interest in two trusts subject to the
life estate of his nother. The taxpayer instructed the trustees
that, upon his nother’s death, certain anmounts of the corpora
shoul d be paid to himduring his life, and the remaining corpora
shoul d be delivered to his children or their representatives at
his death. The anmounts of the corpora paid to the taxpayer were

tied to the anmounts due on loans fromhis nother secured by his
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interests in the two trusts. The trust indenture stated as a
saving provision that if it was ultimtely determ ned that any
part of the transfer in trust was subject to gift tax, then the
property subject to the tax was not to be included in the
conveyance to the trust and would remain property of the
t axpayer

The Court of Appeals for the Fourth Grcuit held that this
savi ng clause was void as contrary to public policy. Such was
so, the court stated, for three reasons. First, the provision
di scouraged the collection of the tax because any attenpt to
collect the tax would defeat the gift. See id. at 827. Second,
the effect of the condition was to obstruct the adm nistration of
justice by requiring a court to pass upon a noot case. See id.
Third, the provision wiuld reduce a Federal court’s final

judgnent to a declaratory judgnent. See id. Since Conm Ssioner

v. Procter, supra, Federal courts have relied upon that case to

i nval i date other saving provisions. See, e.g., Ward v.

Commi ssioner, 87 T.C. 78 (1986) (invalidating saving clause that

provided for a retroactive adjustnment of stock to escape any
inposition of gift tax).

The present case is distinguishable fromProcter and its
progeny. Here, unlike there, the formula clauses inpose no
condi ti on subsequent that woul d defeat the transfer. Moreover,

as stated above, the formula clauses further the fundamental
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public policy of encouraging gifts to charity. Recently, in

Estate of Christiansen v. Comm ssioner, 130 T.C 1, 16-18 (2008),

affd. 586 F.3d 1061 (8th Cir. 2009), we held that an essentially
simlar dollar-value fornmula disclainmer was not contrary to
public policy. W know of no legitimate reason to distinguish
the fornmula clauses fromthat disclainmer, and we decline to do
so. W hold that the fornula clauses are not void as contrary to
public policy.

VI1. Concl usion

We hold consistently with Succession of M Cord v.

Comm ssi oner, 461 F.3d 614 (5th G r. 2006), that the formula

cl auses control the transfers of the JHHC stock to the trusts and
t he Foundation on Decenber 31, 1999. G ven this holding, no

addi tional value passed to the Foundation as of Decenber 31,

1999, and petitioners are entitled to deduct the $100,000 in
charitable contributions clainmed. All argunents for contrary
hol di ngs have been considered and, to the extent not discussed

above, we find those argunents to be without nerit. Accordingly,

Deci sion will be entered for

petitioners.




