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P owned approximately 22,000 square feet (siXx
stories) of unused devel opnent rights over a “certified
hi storic structure” within the neaning of I.R C. sec.
170(h)(4)(B). 1In 2003 P contributed to a charitable
organi zati on a conservation easenent that restricted
t he devel opnent of 10,000 unspecified square feet of
t hose unused devel opnent rights. P clainmed on his tax
return a deduction for the charitable contribution of a
qualified conservation easenent under |.R C
sec. 170(h)(1). R disallowed the deduction and
determ ned a deficiency and an acconpanyi ng accuracy-
related penalty under I.R C. sec. 6662(h). P filed a
petition in this Court, and R noved for partial sumrary
judgnent on the issue of whether the contribution of
t he conservation easenent was “exclusively for
conservation purposes” with respect to the requirenent
that the conservation easenent “preserv[fe] * * * an
historically inportant |land area or a certified
historic structure” within the neaning of I.R C
sec. 170(h) (4) (A (iv).



Hel d: The conservati on easenent does not preserve
a “historically inportant land area” or a “certified
historic structure” within the neaning of I.R C
sec. 170(h) (4) (A (iv).

John F. Lang and Laura M Vasey, for petitioner.

Al exandra E. Nichol ai des, for respondent.

VEMORANDUM OPI NI ON

GQUSTAFSQON, Judge: The Internal Revenue Service (IRS)
determ ned a deficiency of $3,906,531 in petitioner J. Maurice
Herman’s 2003 Federal inconme tax and an acconpanyi ng accuracy-
rel ated penalty under section 6662(h)! of $1,562,612. 40.

M. Herman petitioned this Court, pursuant to section 6213(a), to
redetermne this deficiency and penalty. The case is now before
the Court on respondent’s notion for partial sunmary judgnment
pursuant to Rule 121. The issue for decision is whether

M. Herman’s contribution of a conservation easenment with respect
to unused devel opnent rights over property held by his wholly
owned New York limted liability conpany, Wndsor Plaza, L.L.C
(Wndsor), preserves a “historically inportant |and area” or a

“certified historic structure” within the nmeaning of section

1Unl ess otherwi se indicated, all citations of sections refer
to the Internal Revenue Code of 1986 (26 U. S.C.) in effect for
the tax year at issue, and all citations of Rules refer to the
Tax Court Rules of Practice and Procedure.
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170(h)(4)(A) (iv) to neet the “conservation purpose” requirenent
of section 170(h)(1)(C and (h)(4). For the reasons discussed
bel ow, we will grant respondent’s notion.

Backgr ound

The followng facts are not in dispute and are derived from
the pl eadings, the parties’ notion papers, and the supporting
exhibits attached thereto. At the time that he filed the
petition, M. Herman resided in Florida.

Title to the Fifth Avenue Property

Since 1975 M. Herman has owned directly or indirectly
property on Fifth Avenue in New York, New York (the Fifth Avenue
property). The Fifth Avenue property is inproved wth an el even-
story apartnent building designed by the late Henry Qi s Chapnman
in 1923 in the neo-Italianate Renai ssance style of architecture.
The buil ding stands eight stories high at its front and el even
stories high at its rear, and stands wthin a row of taller
bui l di ngs. Each building in that row stands i medi ately adj acent
to the neighboring buildings on either side of it, and there is
no undevel oped space between the building on the Fifth Avenue
property and the taller buildings that abut it. These taller
bui |l di ngs are of approximately equal height to each other, and
the building at issue is said to have the unfortunate appearance
of a “chipped tooth”--first, because it is the only shorter

building in the i mMmediate vicinity, and second, because its front
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section stands only eight stories high, whereas its back section
stands el even stories high. Thus, when viewed fromthe street,
the building s shorter front section appears to be chi pped or

i nconpl et e.

On August 5, 1998, M. Herman transferred his rights, title,
and interest in the Fifth Avenue property to Wndsor, and a deed
was recorded to reflect that transfer. Less than 5 nonths |ater,
on Decenber 31, 1998, by a docunment entitled “Assignnent”,

W ndsor transferred, assigned, and delivered to M. Herman all of
its rights, title, and interest in and to all of its unused
devel opnment rights with respect to the Fifth Avenue property,
i.e., the rights to further develop the property by, anong ot her
t hi ngs, adding additional floors to the preexisting building on
the property. On the sane day, by a docunent entitled
“Agreenent”, Wndsor agreed “along with its successors and
assigns, to assist, and in no way w thhold consent, the Assignee
[i.e., M. Herman] his successors and assigns, in any manner the
Assi gnee shall reasonably require in the devel opnent,

i nprovenent, sale, transfer, assignnment or other disposition
without Iimtation, of the aforenentioned unused devel opnent
rights.” Neither the Assignnment nor the Agreenment was recorded.

Historic Significance of the Fifth Avenue Property

The Fifth Avenue property is in the “Upper East Side

Historic District”, which is designated (i) a “registered
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historic district” within the nmeaning of section 47(c)(3)(B) by
the Secretary of the Interior through the National Park Service
(NPS), a bureau within the U S. Departnent of the Interior; and
(1i) a historic district by New York City and its Landmarks
Preservati on Conm ssi on.

The Landmarks Preservation Conm ssion is the |ocal
gover nnment agency charged with “the protection, preservation,
enhancenent, perpetuation and use of |andmarks, interior
| andmar ks, scenic | andmarks and historic districts” in New York
Cty. NY. Gty Admn. Code sec. 25-303. It is responsible for
designating | andmarks and historic districts and regul ating
changes to those | andmarks and historic districts. 1d. In New
York City it is unlawful to alter, reconstruct, or denolish a
building in a historic district, like the building on the 5th
Avenue property, without the prior consent of the Landmarks
Preservation Conm ssion. 1d. sec. 25-305. 1In determ ning when
to grant its consent to any change to a building, the Landmarks
Preservati on Conm ssion nust consider the effect of the proposed
change on the exterior architectural features of the building and
the relationship between the results of the proposed change on
the building and the exterior architectural features of other
nei ghboring buildings in the historic district. [d. sec. 25-307.

On August 27, 2003, M. Herman executed a formentitled

“National Park Service H storic Preservation Certification
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Application Part 1 - Evaluation of Significance”, requesting the
NPS to certify the historic significance of the Fifth Avenue
property. M. Herman's request was reviewed by the NPS, and it
determ ned that the Fifth Avenue property contributes to the
significance of the Upper East Side Historic District and is a
“certified historic structure” within the nmeaning of section
170(h)(4)(B)(ii). Neither M. Herman's request nor the NPS' s
determ nation specifies whether the apartnent building, the
underlying | and, or the unused devel opnent rights are to be
included in or excluded fromthe NPS s determ nation. However,
neither party disputes that the apartnment buil ding was included
in the NPS' s determination and is a “certified historic
structure”.

Contri bution of Conservation Easenent on the Fifth Avenue
Property

On Decenber 15, 2003, M. Herman contributed the
conservation easenent at issue to the National Architectura
Trust, Inc. (NAT), a nonprofit section 501(c)(3) organization
(currently known as the Trust for Architectural Easenents) by
executing a docunent entitled “Declaration of Restrictive
Covenant” (Covenant). On Decenber 30, 2003, the Covenant was
recorded in the Ofice of the Gty Register of the City of New
York. The parties to the Covenant include M. Herman as the

“Grantor”, NAT as the Donee, and Wndsor as the “Confirmng
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Party”. The term“Confirmng Party” is not defined in the
Covenant and has no defined neani ng under New York | aw.

The Covenant restricts the devel opnent of 10,000 unspecified
square feet of the 22,000 square feet of unused devel opnent
ri ghts? over the Fifth Avenue property:

WHEREAS, on Decenber 31, 1998, Confirmng Party
owned the [Fifth Avenue property]:

* * * * * * *

WHEREAS, on Decenber 31, 1998, Confirmng Party
transferred to Gantor all of Confirmng Party’ s right,
title and interest in and to all of Confirmng Party’s
t hen unused devel opnent rights (the “Air Space”) with
respect to such [Fifth Avenue property];

WHEREAS, Confirm ng Party continues to own such
[Fifth Avenue property], other than the Air Space (such
property other than the Air Space is the “Property”);

* * * * * * *

WHEREAS, the Property’s conservation and
preservation values will be docunented in the appraisal
report of Jefferson Lee Appraisals, Inc., Pittsburgh,
Pennsyl vania (the “Baseline Docunentation”), which wll
be incorporated herein by reference;

WHEREAS, the grant of a conservation restriction
by Gantor to Donee with respect to the Restricted Ar
Space will assist in preserving and naintaining the
Property and its architectural, historic and cultural
features for the benefit of the people of the Gty of

2In his nmenorandum in support of partial summary judgnent,
respondent admts that “[a]ccording to the zoning regul ati ons
restricting the devel opnent of the property in 2003, there were
approxi mately 22,000 square feet of devel opable air space above
the Fifth Avenue property prior to the Declaration of Restrictive
Covenant.” (Enphasis added.) Thus, the conservation easenent
restricts the devel opnment of approxi mately 45 percent of the
unused devel opnent ri ghts.
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New York, the State of New York and the United States
of Anerica;

* * * * * * *

1. G antor, for the benefit of Donee (and its
successors and assigns), does hereby agree that he wll

not build or otherw se inprove 10,000 square feet of
the Air Space (the “Restricted Air Space”). The
restrictive covenant inposed by the Paragraph 1 is the
“Restrictive Covenant.”

2. It is the purpose of the Restrictive Covenant
to prevent devel opnent of the Restricted Air Space that
woul d significantly dimnish the Property’'s
conservation and preservation values by renoving the
right to devel op the additional housing and/or
structures in the Restricted Air Space.

3. Grantor hereby agrees with Donee (and its
successors and assigns) that he will not take any
action with respect to the remaining Air Space (other
than the Restricted Air Space) (such remaining Ar
Space other than the Restricted Air Space is the
“Unrestricted Air Space”) that is inconsistent with the
applicable restrictions, if any, inposed by the New
York City Landmarks Preservation Conmm ssion. G antor
agrees that any new construction work or rehabilitation
work in the Unrestricted Air Space, whether or not
Donee has given consent to undertake the sanme, wll
conply with the requirenents of all applicable federal
state and | ocal governnmental |aw and regul ati ons.
Confirmng Party agrees that any new construction or
rehabilitation work on the Property, whether or not
Donee has given consent to undertake the sane, wll
conply with the requirenents of all applicable federal
state and | ocal governnental |aw and requl ations.
Grantor further agrees that, to the extent the height
or density of the Unrestricted Air Space may be
i ncreased beyond that which exists as of the date of
this Declaration by any action of the City of New York,
such additional height and/or density shall not be
utilized for any construction over and above or
adj acent to the Property.

* * * * * * *
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16. Confirmng Party hereby agrees with Donee
(and its successors and assigns) that it will not take
any action that is inconsistent with the Restrictive
Covenant and that, at the request of Donee, it wll
deliver such instrunents of further assurance relating
to the Restrictive Covenant as may be requested by
Donee. Subject to the preceding sentence, nothing in
this Declaration shall place a limt on the use of the

Property. [Enphasis added.]

Appr ai sal Report

Jefferson & Lee Appraisals, Inc. prepared an apprai sal
report for M. Herman that purports to calculate the dimnution
in value to the Fifth Avenue property resulting fromthe donation
of the conservation easenent. The appraisal report is referred
to in the eleventh “WHEREAS” cl ause in the Covenant, as quoted
above, but the appraisal report was not recorded with the
Covenant .

The appraisal report includes “[p]lans for building
expansion” wth respect to the apartnent building on the Fifth
Avenue property. These plans project hypothetical expansions to
the existing apartnment building “[i]n order to take potenti al
maxi mum advant age of the all owabl e density” both before and after
the donation of the conservation easenent, and they include
drawi ngs of those hypothetical expansions. These draw ngs show a
sixteen-story building (Wwth sixteen stories at both the front
and the rear of the building) before the donation, and a
thirteen-story building (wwth thirteen stories at both front and

rear) after the donation. Jefferson & Lee Appraisals, Inc.,
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calculated the dimnution in value to the Fifth Avenue property
resulting fromthe donation of the conservation easenent to be
$21, 850, 000.

Noti ce of Deficiency

M. Herman tinely filed his 2003 Form 1040, U.S. Individual
| ncone Tax Return, on or about April 6, 2004. On that Form 1040,
M. Herman cl ai ned a deduction of $21, 850,000 under section
170(a) (1) for his charitable contribution of the conservation
easenent to NAT. M. Herman attached a Form 8283, Noncash
Charitable Contributions, to the Form 1040, which showed: (i) a
description of the donated property as a “Restrictive Covenant on
Devel opment Rights within National Register Hi storic District”
with respect to the Fifth Avenue property; (ii) a stated
apprai sed fair market val ue of $21, 850,000 for the donated
property; (iii) a declaration signed by Mchael Ehrmann, an
appraiser wwth Jefferson & Lee Appraisals, Inc., and the date of
t he apprai sal as Decenber 15, 2003; and (iv) an acknow edgnent of
recei pt signed by Janes Kearns, president of NAT, as the donee of
t he conservation easenent. (However, the Form 8283 did not show
all of the required information, including the date the unused
devel opnent rights were acquired by M. Herman, how they were
acquired, or M. Herman’s adjusted basis in those rights.) By a
statutory notice of deficiency dated March 20, 2007, the IRS

di sal l owed the charitable contribution deduction (and made ot her
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adj ust mrents) and determi ned a $3, 906,531 deficiency in
M. Herman's 2003 Federal inconme tax and an acconpanyi ng
accuracy-rel ated penalty under section 6662(h) of $1,562,612. 40.

Di scussi on

The question now before the Court is whether M. Herman’s
contribution of the easenent had, as its exclusive purpose, “the

preservation of an historically inportant land area or a

certified historic structure” (enphasis added), wthin the
meani ng of section 170(h)(4)(A(iv). M. Herman did not own, and
did not contribute, any interest in either the existing structure
at the Fifth Avenue property or the land on which it was built.
The “air rights” easenent that he did contribute did not oblige
himto preserve--and he did not have the power to preserve--the
structure of the existing building or the underlying |l and. Any
undertaking that the structure would be preserved was nmade (if at
all) by Wndsor as the “Confirmng Party” and not by M. Herman;
and any assurance in the Covenant that the structure would be
preserved was redundant of restrictions inposed by New York
City’s Adm nistrative Code and the Landmarks Preservation

Comm ssion that inplenents those restrictions. M. Herman’s
easenment did not, by its ternms, specify which portion of the air
space woul d not be devel oped, did not restrict himto the three-
story proposal in the unrecorded appraisal report, and did not

prohi bit himor a subsequent bona fide purchaser from buil ding
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six stories over any half (front, back, or side) of the existing
bui l di ng. Respondent contends that the conservation easenent
does not “preserv[e] * * * an historically inportant |and area or
a certified historic structure” within the neaning of

section 170(h)(4) (A (iv). W agree.

| . St andard for Summary Judgnent

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Conm ssioner, 90 T.C. 678, 681 (1988). The Court may grant ful

or partial summary judgnent where there is no genuine issue of
any material fact and a decision may be rendered as a matter of

law. Rule 121(b); Celotex Corp. v. Catrett, 477 U S. 317, 323

(1986); Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520

(1992), affd. 17 F.3d 965 (7th Cr. 1994). The noving party
bears the burden of showi ng that no genuine issue of materi al
fact exists, and the Court will view any factual material and
inferences in the light nost favorable to the nonnoving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986);

Sundstrand Corp. v. Conm ssioner, supra at 520; Dahl stromv.

Comm ssioner, 85 T.C. 812, 821 (1985). |If there exists any

reasonabl e doubt as to the facts at issue, the notion must be

denied. Sundstrand Corp. v. Conm ssioner, supra at 520 (citing

Espi noza v. Commi ssioner, 78 T.C. 412, 416 (1982) ("“The opposing

party is to be afforded the benefit of all reasonabl e doubt, and
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any inference to be drawn fromthe underlying facts contained in
the record nust be viewed in a light nost favorable to the party
opposing the notion for summary judgnent”)).

The issue of whether M. Herman's contribution of the
conservati on easenent was “exclusively for conservation purposes”
with respect to the historic preservation requirenment under
section 170(h)(4)(A)(iv) can be resolved on the basis of the
undi sputed facts.

1. Statutory Franework

A. Qualified Conservation Contribution

Section 170(a)(1) generally allows a deduction for any
charitabl e contribution made during the tax year. A charitable
contribution includes a gift of property to a charitable
organi zation, made with charitable intent and w thout the receipt
or expectation of receipt of adequate consideration. See

Her nandez v. Conm ssioner, 490 U S. 680, 690 (1989); United

States v. Am Bar Endownent, 477 U. S. 105, 116-118 (1986); see

al so sec. 1.170A-1(h)(1) and (2), Income Tax Regs (26 CF.R).
Wil e section 170(f)(3) generally does not allow an individual to
deduct a charitable contribution for a gift of property
consisting of less than his or her entire interest in that
property, an exception applies in the case of a “qualified

conservation contribution.” Section 170(h)(1) provides that a
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contribution of real property is a qualified conservation
contribution if three requirenments are net:

SEC. 170(h). Qualified Conservation
Contri bution. --

(1) In general.--For purposes of subsection
(f)(3)(B)(iii), the term*“qualified conservation
contribution” neans a contri bution--

(A) of a qualified real property
i nterest,

(B) to a qualified organization,

(C exclusively for conservation
pur poses.

For purposes of this notion, respondent concedes the first two
requi renents, and we therefore assune that the conservation
easenent is a “qualified real property interest” and the donee is
a “qualified organization” under section 170(h)(3). Accordingly,
we limt our consideration to the third and |ast requirenent,
i.e., whether the contribution of the conservation easenent is

“exclusively for conservation purposes.”
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B. Excl usi vely for Conservation Purposes

A contribution is nmade “exclusively for conservation
purposes” if it neets the tests of section 170(h)(4)3 and (5).
This requirement has two parts.

1. Conser vati on Purpose

First, section 170(h)(4)(A) provides that a contribution is
for conservation purposes only if it serves one of four
del i neat ed conservati on purposes:
(4) Conservation purpose defined.--
(A) In general.--For purposes of this

subsection, the term “conservati on purpose”
neans—-

(1) the preservation of |and areas for
out door recreation by, or the education of,
t he general public,

(i) the protection of a relatively
natural habitat of fish, wildlife, or plants,
or simlar ecosystem

3One of the principal issues in this case (i.e., whether a
contribution of a restriction on “air rights” or “unused
devel opnent rights” alone can preserve a “certified historic
structure”) will not recur for charitable contributions made
after July 25, 2006. Section 170(h)(4) was anended by the
Pensi on Protection Act of 2006, Pub. L. 109-280, sec. 1213(a)(1),
120 Stat. 1075, which added a new subparagraph (B) to the
statute. Under section 170(h)(4)(B), a contribution is nmade
“exclusively for conservation purposes” only if that contribution
“preserves the entire exterior of the building (including the
front, sides, rear, and height of the building)” and “prohibits
any change in the exterior of the building which is inconsistent
with the historical character of the exterior”. Therefore, a
contribution of a restriction on “air rights” or “unused
devel opnent rights” al one cannot preserve a “certified historic
structure” under current |aw.
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(1i1) the preservation of open space
(it ncluding farm and and forest |and) where
such preservation is—-

(I') for the scenic enjoynent
of the general public, or

(I'l') pursuant to a clearly
del i neat ed Federal, State, or |oca
gover nnment al conservation policy,

and will yield a significant public benefit,
or

(1v) the preservation of an historically
inportant land area or a certified historic
structure. [Enphasis added.]

Under the statute, each of these four prongs is a conservation
purpose in and of itself, and a taxpayer’s satisfaction of one of
these prongs suffices to establish the requisite conservation
purpose. See S. Rept. 96-1007, at 10 (1980), 1980-2 C. B. 599,
604. M. Herman contends that his contribution of the
conservation easenent satisfies the fourth prong, i.e., that it
preserves a historically inportant |and area or certified
historic structure.
The regul ati ons under section 170(h)(4)(A)(iv) define a
“certified historic structure” as “any building, structure or
| and area which is”:
(A) Listed in the National Register, or
(B) Located in a registered historic
district (as defined in section 48(g)(3)(B)) and is
certified by the Secretary of the Interior (pursuant to

36 CFR 67.4) to the Secretary of the Treasury as being
of historic significance to the district.
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A “structure” for purposes of this section nmeans any
structure, whether or not it is depreciable.
Accordingly easenents on private residences may qualify
under this section. |In addition, a structure would be
considered to be a certified historic structure if it
were certified either at the tine the transfer was nmade
or at the due date (including extensions) for filing
the donor’s return for the taxable year in which the
contribution was made.

Sec. 1.170A-14(d)(5)(iii), Income Tax Regs.

2. Perpetuity

Second, section 170(h)(5)(A) provides that the “exclusively
for conservation purposes” requirenment will be net only if the
conservation purpose is protected in perpetuity:

(5) Exclusively for conservation purposes. --
For purposes of this subsection—-

(A) Conservation purpose nust be

protected.--A contribution shall not be treated as

excl usively for conservation purposes unless the

conservation purpose is protected in perpetuity.

Respondent has requested sunmary judgnment only on the issue

of whether the contribution of the conservati on easenent was
“exclusively for conservation purposes” with respect to the
hi storic preservation requirenent under section 170(h)(4) (A (iv).
Accordingly, we limt our consideration to (i) whether the
conservation easenent preserves a “historically inportant |and
area” or a “certified historic structure” wthin the nmeani ng of
section 170(h)(4)(A)(iv), and (ii) whether the conservation

pur pose of the conservation easenent, if any, is protected in

perpetuity in accordance with section 170(h)(5)(A).
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[11. Analysis of M. Hernman's Easenent

The historic preservation requirenment of section
170(h) (4)(A) (iv) is net by showi ng the preservation of a
“historically inportant |and area” or “certified historic
structure.” M. Herman argues in the alternative that limting
t he devel opnent of the apartnent building on the Fifth Avenue
property preserves either (i) a “certified historic structure”,
i.e., the apartnment building, or (ii) a “historically inportant
| and area”, i.e., the underlying property. M. Herman al so
argues that even if the conservation easenent does not restrict
the alteration or denolition of the apartnent building, a
restriction on “air rights” or “unused devel opnent rights” above
that building is sufficient in and of itself to preserve the
apartnent building or the underlying | and for purposes of
section 170(h)(4)(A) (iv).

A. Preservation of a Certified H storic Structure

The apartnment building on the Fifth Avenue property is a
“certified historic structure” wthin the nmeani ng of
section 170(h)(4)(B)(ii) because it was certified as such by the
Secretary of the Interior through the NPS in response to
M. Herman’s request on August 27, 2003. Therefore, if the
conservation easenent at issue did in fact have the purpose of
preserving the apartnment building as a “certified historic

structure”, it would have been contributed “exclusively for
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conservation purposes” and M. Herman would be entitled to a
deduction under section 170(a)(1). As a result, the

determ native question is whether the conservation easenent did
in fact have the purpose of “preserv[ing]” the “structure” of the
apartnment buil di ng.

1. Pr ovi si ons of the Easenent

The conservation easenent restricts the devel opnent of
10, 000 unspecified square feet of M. Herman’s unused devel opnment
rights over the apartnment building on the Fifth Avenue property.
The Covenant, which created the conservation easenent, states
that the donation of 10,000 square feet of the unused devel opnent
rights “wll assist in preserving and mai ntaining the Property
and its architectural, historic and cultural features for the
benefit of the people of the City of New York, the State of New
York and the United States of Anmerica”. However, by its own
terms, the Covenant nerely restricts the devel opnment of 10, 000
square feet of the unused devel opnent rights over the existing
apartnent building. It does not preclude M. Herman, Wndsor, or
subsequent purchasers of the Fifth Avenue property fromaltering
or even denolishing that existing building.

“IA] deduction will not be allowed if the contribution would
acconplish one of the enunerated conservation purposes but would
permt the destruction of other significant conservation

interests.” Sec. 1.170A-14(e)(2), Income Tax Regs. Assum ng
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arguendo that limting the devel opnent of the apartnent buil ding
by 10,000 square feet does, in sone way, preserve that building,
t he Covenant does not preclude the possibility that the building
may be altered or even denolished. This allowance permts the
destruction of what is clearly the nost significant conservation
purpose in the instant case--preserving the apartnent building
that was determned to be a “certified historic structure” by the
NPS.

2. M. Herman'’s Contentions

M. Herman contends that this analysis is flawed, because
he, Wndsor, and subsequent purchasers are restricted from
altering or denolishing the apartnment building under the terns of
t he Covenant and |local law. M. Herman points to paragraph 16 of
t he Covenant, where Wndsor, as the Confirm ng Party, agreed
“that it wll not take any action that is inconsistent with the
Restrictive Covenant”. He argues that denolishing the apartnent
bui I ding woul d be inconsistent with the stated purpose of the
Covenant to “assist in preserving and mai ntaining the Property”,
whi ch includes the apartnent buil ding.

M. Herman further argues that the appraisal report he
conmm ssioned fromJefferson & Lee Appraisals, Inc., including an
attached drawi ng which illustrates a hypothetical expansion of

the apartnment building after the donation of the conservation
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easenent, is incorporated in the Covenant by reference, because
it was nentioned in the el eventh “WHEREAS” cl ause:
VWHEREAS, the Property’s conservation and preservation
values will be docunented in the appraisal report of
Jefferson Lee Appraisals, Inc., Pittsburgh
Pennsyl vani a (the “Baseline Docunentation”), which wll
be incorporated herein by reference * * *,
He contends that the attached drawing illustrates the only
perm ssi bl e devel opnent of the apartnent building after the
donation of the conservation easenent, and prevents him W ndsor,
and subsequent purchasers fromaltering the building in a manner
that is inconsistent with the attached draw ng. Therefore, he
argues, the only permssible alteration to the building would be
t he hypot hetical expansion depicted in the drawing, i.e., to
i ncrease the height of the apartnment building to thirteen
stories, with the same nunber of stories at both the front and
the rear. He correctly notes that this particular alteration
woul d raise the apartnment building’ s height to that of the other
buil dings on either side of it and heal its current “chipped
t oot h” appearance, arguably increasing the building s aesthetic

and hi storical val ue.

However, M. Herman'’s contentions |ack nerit.
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a. Any Commtnent To Preserve the Structure
Under the Covenant |Is Made by W ndsor.

Par agraph 16 of the Covenant, on which M. Herman heavily
relies, reflects undertakings by Wndsor, not by M. Herman. Any
preservation that results from Wndsor’s undertaki ngs under this
paragraph is not by way of a contribution fromM. Herman and
could not entitle himto the charitable contribution deduction
that he clainmed. Mreover, paragraph 16 nerely provides that
W ndsor “will not take any action that is inconsistent with the
Restrictive Covenant”. That is, paragraph 16 arguably obliges
W ndsor to honor restrictions that are provi ded el sewhere in the
Covenant and does not itself define what those restrictions are.*

b. The Covenant Does Not Preserve the Structure.

The Covenant restricts only the devel opnment of 10, 000
unspeci fied square feet of unused devel opnent rights over the
apartnment building. |In fact, the third sentence of paragraph 16
provides that “nothing in this Declaration shall place alimt on
the use of the Property.” In light of that provision, even
denol i shing the apartnent building altogether would not be

inconsistent wwth the Covenant. Building up only the front or

“W ndsor has other obligations that arguably tend in the
other direction. The unrecorded “Agreenent” of Decenber 31,
1998, obliges Wndsor to assist, and in no way w thhol d consent
from M. Herman and his assignees “in the devel opnent [or]

i nprovenent * * * of the aforenentioned unused devel opnent
rights.” To the extent that unrecorded docunents are consulted,
thi s | anguage tends agai nst Wndsor’s being obliged to respect
any inplied restrictions on the devel opnent.
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only the rear of the apartnent buil ding above the nei ghboring
bui I dings woul d |i kew se be consistent with the Covenant.

It mght be argued that the appearance of a structure is
“preserved’” in an aesthetic sense by an easenent that prevents
vertical devel opnent above its existing height. Assum ng
arguendo that there can be circunstances in which an “air rights”
easenent acconplishes the preservation of a “structure”, M.

Her man’ s easenent nonetheless fails to do so.

First, if M. Herman were to use his retained air rights to
build up a full six stories, but only on the front half of the
bui |l di ng, he woul d thereby create a facade that conpletely filled
up the visible portion of the maxi mum height of the building. In
that circunstance, the donated air rights held by the NAT as to
t he back half of the building would be totally hidden behind the
devel oped front half of the building. The donated air rights
woul d then have no function at all in preserving even the
aest hetic val ues associated with preventing upward devel opnent.

Second, even if the retained air rights were used only to
build three full stories, leaving three full stories’ worth of
space enpty on top of the building, the original structure would
not have been “preserved” at its original height. The donated
air space would hover over an altered structure, not preserving
the “certified historic structure” but instead preserving an

unhi storical building consisting of the historic structure plus
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three newly devel oped stories. It could not fairly be said that
t he easenent barring devel opnent of the top three stories sonehow
preserved the “certified historic structure” fromwhich it was
separated by three new stories. Mreover, the Covenant did not
assure that the devel opnent would be three full stories, as we
now show.

C. The Appraisal Report and the Attached Draw ng

Do Not Modify the Covenant To Limt the
Devel opnent of the Buil ding.

Wth respect to the appraisal report and the attached
drawi ng, New York | aw provides that when a “contract is
unanbi guous on its face, there is no need to refer to its
recitals, which are not part of the operative agreenent”. Jones

Apparel Group, Inc. v. Polo Ralph Lauren Corp., 791 N Y.S. 2d 409,

410 (App. Div. 2005). Since we hold that the Covenant is

unanbi guous on its face--stating that it restricts the

devel opnent of 10,000 unspecified square feet of unused

devel opnent rights without nmention of other restrictions on the
devel opment or alteration of the apartnment building--there is no
need to refer to the recitals, including the el eventh “WHEREAS’
cl ause in the Covenant, which incorporates the appraisal report
and the attached drawi ng by reference. Even assum ng arguendo
that the attached drawi ng was part of the Covenant, the draw ng
was (the clause says) incorporated sinply to “docunent[]” the

“conservation and preservation val ues” (enphasis added) of the
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Fifth Avenue property--not to illustrate the only perm ssible
devel opnent of the apartnent building after the donation of the
conservati on easenent.

Finally, even assum ng arguendo that the attached draw ng
was part of the Covenant and was incorporated by reference to
illustrate the only perm ssible devel opnment of the apartnent
bui l ding, that drawing and its nmandate woul d not be binding on
subsequent purchasers of the Fifth Avenue property because it was
| eft unrecorded. For purposes of summary judgnent, we assume
that it was the intent of M. Herman as the owner of the retained
devel opnent rights (and as the owner of Wndsor, which owned the
underlying building) to preserve the structure and appearance of
the building and to limt devel opnment in a manner consistent with
t hat preservation. However, the donation consisted not of
M. Herman’s intentions but of what he actually conveyed by the
easenent as witten and recorded. To effect a contribution for a
“conservation purpose * * * in perpetuity” (as required by
section 170(h)(5)(A)), M. Herman needed to create a |limtation
that woul d survive the sale of the building and the sale of the
remai ni ng devel opnment rights to a bona fide purchaser who m ght
not share M. Herman's subjective intentions. Unless that bona
fide purchaser would be legally bound to the limtations depicted
in the drawi ng, the easenent failed to protect a conservation

pur pose in perpetuity.
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Under N.Y. Real Prop. Law sec. 291-e (MKinney 2006), if an
“exception, reservation or recital” refers to an unrecorded
docunent, |ike the attached drawi ng, the reference does not
affect the marketability of title or bind subsequent purchasers.

See al so 165 Broadway Bldg., Inc. v. Gty Investing Co., 120 F.2d

813 (2d Gr. 1941); L.C. Stroh & Sons, Inc. v. Batavia Hones &

Dev. Corp., 234 N Y.S. 2d 401, 405 (App. D v. 1962) (New York Real
Prop. Law sec. 291-e “expressly relieves a prospective purchaser
fromthe obligation of inquiring or examning into the facts and
states that an exception, reservation or recital gives no notice
beyond the recital itself. In other words, it rescinds the
former rule that, upon notice of a recital such as that in
question, one who was interested as a potential purchaser would
have been charged with any know edge that a reasonable inquiry
woul d have produced”). Since the attached draw ng could not bind
subsequent purchasers, it did not protect the conservation

pur pose of preserving the apartnent building “in perpetuity” and
fails to neet the requirement of section 170(h)(5)(A).

d. The Protections Afforded by Local Law W
Not Support a Deducti on.

M. Herman contends that in addition to the terns of the
Covenant, we nust take into account |ocal ordinances that could
prohibit the alteration or denolition of the apartnent buil ding.
We disagree. The protections afforded to the building by

Federal, State, or |local |aw, whatever they nmay be, are not part
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of the conservation easenent that M. Herman contributed to NAT,
and he is not entitled to a deduction under section 170(a)(1) for
or because of them In fact, it is local law and the rul es of
t he Landmar ks Preservation Conmm ssion that will preserve the
building. Any right that the donee possesses under the Covenant
to sue the donor to enforce the ternms of the Covenant is, by
definition, redundant of the Landmarks Preservation Comm ssion’s
role of enforcing its regulations and preventing inappropriate
alterations to the building.?®

B. Preservation of a Hstorically Inportant Land Area

M. Herman argues in the alternative that his contribution
of the conservation easenent preserves the | and underlying the
bui | di ng, which he further contends is a historically inportant
| and area. The legislative history underlying section
170(h) (4)(A) (iv) describes a “historically inportant |and area”
as one that is inportant in its owm right or in relation to

“certified historic structures”:

SAs M. Herman's counsel explained at argunment, the Covenant
“say[s] that you [the donor] nust do whatever the Landmarks
Preservation Conm ssion’s rules require, and giving the NAT [the
donee] the right of enforcenent.” He argued that the Landnarks
Preservation Conm ssion is an i nadequate enforcer of its own
rules and that the creation of a donee’s private right to sue was
an inportant contribution to preservation, but this argunent has
no evidentiary support in the record. 1In any event, it is
difficult to justify a charitable contribution deduction for an
owner’s agreenent to refrain fromdoing what he is already
| egally forbidden to do.
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The term “historically inportant |and area” is intended
to include independently significant |and areas (for
exanple, a civil war battlefield) and historic sites
and related | and areas, the physical or environnental
features of which contribute to the historic or
cultural inportance and continuing integrity of
certified historic structures such as Munt Vernon, or
historic districts, such as Waterford, Virginia, or
Harper’'s Ferry, West Virginia. For exanple, the
integrity of a certified historic structure may be
protected under this provision by perpetual
restrictions on the devel opnent of such a related |and
area. * * *

S. Rept. 96-1007, supra at 12, 1980-2 C.B. at 605. The

regul ati ons under section 170(h)(4)(A)(iv) are consistent with

the legislative history and provide a nonexclusive list of three

categories of “historically inportant |and area[s]”:

Sec.

(A) An independently significant |and area
including any related historic resources (for exanple,
an archaeol ogical site or a Cvil War battlefield with
rel ated nonunents, bridges, cannons, or houses) that
meets the National Register Criteria for Evaluation in
36 CFR 60.4 (Pub. L. 89-665, 80 Stat. 915);

(B) Any land area wthin a registered
historic district including any buildings on the | and
area that can reasonably be considered as contri buting
to the significance of the district; and

(© Any land area (including rel ated
hi storic resources) adjacent to a property |isted
individually in the National Register of Historic
Pl aces (but not within a registered historic district)
in a case where the physical or environnmental features
of the land area contribute to the historic or cultural
integrity of the property.

1. 170A-14(d)(5)(ii), Income Tax Regs. Assum ng arguendo

that the Fifth Avenue property is a “historically inportant |and

area” within the neaning of section 170(h)(4)(A(iv), the
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undi sputed facts in the record show that the conservation
easenent fails to preserve the underlying | and.

M. Herman has not alleged, nor would the record support an
i nference, that the underlying | and has i ndependent historical
significance, like a civil war battlefield. Thus, the underlying
| and could be a “historically inportant | and area” only because
of its proximty and relation to the apartnment building on the
Fifth Avenue property, which is a “certified historic structure.”

See Turner v. Conm ssioner, 126 T.C 299, 316 (2006); S. Rept.

96- 1007, supra at 12, 1980-2 C.B. at 604. The |and's physical
feature “which [contributes] to the historic or cultural

i nportance” of the apartment building is sinply its function as
that building s foundation. See S. Rept. 96-1007, supra at 12,
1980-2 C.B. at 605. As we discussed, supra section IIl.A 1, the
conservati on easenent does not prevent the alteration or
denolition of the apartnent building. Therefore, it |Iikew se
does not protect the historic significance of the underlying
land, which is sinply to serve as the foundation of the apartnent

bui | di ng. ®

6Si nce we conclude that the conservation easenent does not
protect the only possible source of historic significance of the
underlying |land, we need not reach the issue of whether the
underlying land is a “historically inportant |land area” within
t he neani ng of section 170(h)(4)(A) (iv).
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C. Restriction Solely on “Air Rights” or “Unused
Devel opnent Ri ghts”

Both parties acknow edge that there is no precedent that is
directly on point, and we are aware of none. However, M. Hernman

cites Dorsey v. Conm ssioner, T.C Menp. 1990-242, as authority

for the proposition that a conservation easenent solely with
respect to “air rights” or “unused devel opnent rights” may
preserve a “historically inportant |and area” or “certified
historic structure.” |In Dorsey, however, the taxpayers donated
to a charitable organi zation a conservati on easenent over a
building that included (inter alia) a facade easenent and air
rights. Under the terns of the donation they (i) agreed to
“‘“preserve and maintain the roof, * * * exterior facade(s), the
foundati on, and structural support of the property’” and (ii)
donated “all air developnent rights * * * to the Property.” In
Dorsey the parties had stipulated that the donation “qualifie[d]
as a deductible ‘qualified conservation contribution” * * *,
Unresolved is the charitable contribution anmount.” |n val uing
t he conservation easenent, the Court assigned a val ue of
$30,773.52 to the restriction on the building and $122,648.92 to
the restriction on the air rights.

VWhile the Court did thus assign a value to the restriction
on the air rights in Dorsey, the Court addressed only a val uation
guestion and did not address the conservation purpose of the

donation, which purpose had been stipulated. |In this case, on
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t he ot her hand, the conservation purpose is disputed and is the
very issue under consideration. Dorsey is sinply not on point.
We have previously held that “proximty [to a “certified
historic structure”] alone does not provide a basis to support a
claimof protection of a historical structure.” Turner v.

Commi ssi oner, supra at 316. In Turner the taxpayers purchased

29.3 acres of uninproved | and and subsequently contributed to a
charitabl e organi zation a conservation easenent that limted to
30 the nunber of residences they could construct on the | and.

Id. at 301-309. The uninproved land was in close proximty to
Mount Vernon and other “certified historic structures”, but it
was not independently significant. “[Djespite any ancillary
benefit of limted devel opnment”, we held that the conservation
easenent did not preserve M. Vernon or other nearby “certified
historic structures”. 1d. at 315. Despite the uninproved |and’ s
close proximty to Mount Vernon--a quintessential “certified
historic structure”--we still required the taxpayer to show “how
his proposed Iimtation in the conservati on easenent preserved
any historical structure.” 1d. at 316. On the undisputed facts
of this case, the restriction on the unused devel opnment rights
does not preclude the denolition of the apartnent buil ding.

Thus, despite the “proximty” of the unused devel opnent rights to
the apartnment building and the underlying |land, and despite the

“ancillary benefit of limted devel opnent”, we hold under the
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rational e of Turner that the conservation easenment with respect
to the unused devel opnent rights does not, in fact, preserve a
“historically inportant |and area” or “certified historic
structure.” See i1d. at 315-316. W decide only the case before
us, and we therefore do not decide whether there m ght be sone
circunstances in which a restriction on “air rights” or *“unused
devel opnment rights” alone mght preserve a “historically
inmportant |land area” or “certified historic structure.” On the
undi sputed facts before us, there is no such preservation.

Therefore, we hold that respondent has shown that he is
entitled to partial summary judgnent on his assertion that the
contribution of the conservation easenent was not “exclusively
for conservation purposes” wth respect to the historic
preservation requirenent under section 170(h)(4) (A (iv).

To reflect the foregoing,

An appropriate order will be

i ssued.



