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UNI TED STATES TAX COURT

H - Q PERSONNEL, I NC., Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 22101-04. Filed May 4, 2009.

P corporation provided skilled and unskilled
| aborers for casual enploynent (tenporary |aborers) to
nmore than 250 client conpanies. P gave tenporary
| aborers the option of being paid by check or in cash.
For those paid in cash, P failed to w thhold Federa
i ncone taxes and pay either the enployer or enployee
portions of FICA taxes (together, enploynent taxes) for
all taxable quarters in 1995, 1996, 1997, and 1998. In
2002, P's president and sol e sharehol der, N, pleaded
guilty to failing to wthhold and pay the enpl oynent
taxes and to conspiracy to defraud the United States.
R determned P was liable for the enploynent taxes
under secs. 3402, 3102, and 3111, I.R C, and inposed
fraud penalties under sec. 6663(a), |I.R C. R argues
that Ns guilty plea collaterally estops P from denyi ng
its responsibility for paying the enpl oynent taxes and
fromdenying fraud. |In the alternative, R argues that
P is the enployer of the tenporary |aborers and for
that reason is liable for the enploynent taxes and
fraud penalties. P argues that R s determ nations were
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not tinmely because R did not nake themw thin the 3-
year period of limtations in sec. 6501(a), |I.RC

1. Held: Pis collaterally estopped from denyi ng
its responsibility for paying the enpl oynent taxes.

2. Held, further, Pis the statutory enployer of
tenporary | aborers under sec. 3401(d)(1), I.RC., and
therefore is liable for paying the enpl oynent taxes.

3. Held, further, Pis liable for fraud penalties
under sec. 6663(a), |I.RC

4. Held, further, R s determnations were tinely
under sec. 6501(c)(1), I.R C, because P filed false or
fraudul ent returns.

Mark E. Cedrone, for petitioner.

Linda P. Aznon, for respondent.

HALPERN, Judge: The petition in this case was filed in
response to a Notice of Determ nation of Wirker Cl assification
(the notice) regarding petitioner’s liabilities pursuant to the
Federal I|nsurance Contributions Act (FICA) and for Federal incone
tax wi thhol ding (together, enploynent taxes) for all taxable
guarters in 1995, 1996, 1997, and 1998. After concessions,?! the
foll ow ng questions remain.

(1) Is petitioner collaterally estopped from denying that
it was responsi ble for paying the enpl oynent taxes?

(2) Has respondent properly determ ned that the workers

identified in the notice as “Tenporary Laborers” should be

! Principally, petitioner concedes that it is not entitled
to relief under sec. 530 of the Revenue Act of 1978, Pub. L. 95-
600, 92 Stat. 2885, as anended.
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legally classified as petitioner’s enployees for each taxable
quarter in 1995, 1996, 1997, and 19987

(3) Is petitioner |liable for the enpl oynent taxes?

(4) |Is petitioner liable for fraud penalties?

(5) Have the periods of |limtations for assessing and
coll ecting the enpl oynent taxes expired?

A table setting forth the enpl oynent taxes and fraud
penal ti es respondent determned is attached to this report as an
appendi Xx.

Unl ess otherw se stated, all section references are to the
I nternal Revenue Code (the Code) in effect for the taxable
quarters in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

FI NDI NGS OF FACT

Sonme facts are stipulated and are so found. The stipul ation
of facts, with acconpanying exhibits, is incorporated herein by
this reference. At the tine the petition was filed, petitioner’s
princi pal place of business was in Philadel phia, Pennsylvani a.
Backgr ound

Begi nning in 1995 and extending through 1998, petitioner
operated an enpl oynent service that provided skilled and
unskill ed | aborers for casual enploynent (tenporary |aborers) to
nmore than 250 client conpanies (clients) for a fee. dients paid

petitioner by check for the services of tenporary |aborers, and
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petitioner offered tenporary |aborers the choice of being paid by
check or of being paid in cash (tenporary |aborers paid by check
and tenporary | aborers paid in cash, respectively). Petitioner

i ncluded tenporary | aborers paid by check on its regul ar payrol
and treated themas its enpl oyees for enploynent tax purposes.
Petitioner disregarded tenporary | aborers paid in cash for

enpl oynent tax purposes. To renmain conpetitive in recruiting
tenporary | aborers, petitioner honored tenporary | aborers’
choices as to howto be paid. 1In placing tenporary |aborers with
clients, petitioner did not distinguish between tenporary

| aborers paid by check and tenporary | aborers paid in cash.
During the taxable quarters here in issue, petitioner paid

$14, 845,019 to tenporary |l aborers paid in cash.

During those periods, Luan Nguyen (M. Nguyen) was president
of petitioner and its sole shareholder. As nore fully explai ned
infra, M. Nguyen was indicted on, and pleaded guilty to, Federal
crimnal charges in connection with the failure to pay enpl oynent
taxes with respect to the $14, 845,019 paid to tenporary | aborers
paid in cash

Petitioner’'’s dient Contracts

Petitioner’'s relationship with its clients was established
by contract. A typical client contract (client contract)

i ncluded the foll ow ng provisions:
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1. H-QwIll provide to CLIENT the follow ng
classifications of tenporary enployees at the rates set
forth.

SERVI CE RATE
GENERAL LABOR $9. 00 per/ hr

2. The hourly rate of paynent for services |listed
above shall be paid by CLIENT to Hi -Q per hour, per
enpl oyee. * * *

3. Paynment shall be made in full, to H -Q by
check within 7 days fromthe date of the invoice
rendered by H-Q * * *

* * * * * * *

5. CLIENT agrees not to advance any nobney, goods
or services to Hi-Q enployees without H-Q s prior
witten consent. CLIENT agrees not to | eave CLIENT S
prem ses with any cash, negotiable instrunment, or other
valuable itens thereon * * * unattended in the presence
of any H -Q enpl oyees or [to] entrust the sanme to the
care, custody and control of any H -Q enpl oyees w t hout
H-Qs prior witten consent.

6. CLIENT will not authorize H -Q enpl oyees to
operate any vehicle without H-Q s prior witten
consent. * * *

7. In the unlikely event that the services of a
H - Q enpl oyee prove unsatisfactory, Hi-Q shal
i mredi ately provide a replacenent. * * *

8. H-Qshall pronptly pay all enpl oyees, and
shall make all federal, state and |ocal payroll tax
deductions, deposits and paynents as required by |aw.

* * * * * * *

10. Hi -Q shall provide worker’s conpensation
i nsurance coverage for all enpl oyees and provide
evi dence of sane to CLIENT.
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11. Upon notification to H -Q by CLIENT and
written consent of H -Q CLIENT shall have the right to
hire any Hi -Q enpl oyee who has worked for CLIENT for a
period in excess of 520 consecutive hours or 13
consecutive weeks, at no fee or conmssion paid to Hi -
Q However, upon enploying any Hi -Q enpl oyee prior to
conpl etion of 520 consecutive hours, CLIENT agrees to
pay to H-Qa fee of ten (10% percent of enployee’s
annual salary, i.e. 2080 hours [at] enployee’s starting
hourly rate paid by CLIENT to enpl oyee.

12. If without H-Qs prior witten consent, any
enpl oyee referred to CLIENT by H-Q is enpl oyed by
CLI ENT, or by another division, subsidiary or affiliate
of CLIENT, wthin six (6) nmonths fromthe | ast date
said enpl oyee was on H -Q s payroll and working for
CLI ENT, CLIENT agrees to pay to H-Q a fee of ten (10%

percent of enployee’ s annual salary, i.e. 2080 hours at
enpl oyee’ s starting hourly rate paid by CLIENT to
enpl oyee.

Petitioner’s Business

Petitioner enployed job counselors responsible for al
aspects of recruiting tenporary |aborers. Job counselors
recruited tenporary |aborers through newspaper advertisenents and
referrals. Job counselors interviewed each tenporary | aborer and
per formed background checks by calling the | aborer’s prior
enpl oyer or listed reference. After recruiting a tenporary
| aborer, job counselors matched the | aborer with an appropriate
position according to the laborer’s qualifications and the job
descriptions clients provided. Before placing a tenporary
| aborer with a client, petitioner required the | aborer to
conplete a job application. Approximately 80 to 90 percent of
the tenporary | aborers petitioner recruited chose to be tenporary

| aborers paid in cash
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In its pronotional material, petitioner nmade many proni ses
to clients. It stated that, by hiring tenporary |aborers through
petitioner, clients could avoid paying “Enpl oyee Tax” and * Soci al
Security”. It pledged to nmake “all federal, state and | ocal
payrol |l tax deductions, deposits and paynents as required by
law.” It represented that it was responsible for providing
wor kers’ conpensation insurance for all tenporary |aborers. It
clainmed that it “[offered] training to our enpl oyees on
conputers, on job-specific work, |anguages, and specialized
i ndustrial machinery”, and stated that, “if your |ocation has no
access to public transit, we will provide H -Q enpl oyees with
[free] transportation to your site.” Petitioner also prom sed
that clients could “easily” hire any tenporary | aborer, ensuring
that clients hired only “the best of the best” to their
“permanent staff.”

As stated, petitioner treated tenporary |aborers paid by
check as its enpl oyees for enploynent tax purposes. On its Forns
941, Enployer’s Quarterly Federal Tax Return, it reported as
wages the amounts it paid those tenporary | aborers. For those
tenporary |l aborers, it withheld Federal incone taxes under
section 3402. It also withheld those tenporary |aborers’ shares
of FI CA taxes under section 3102 and paid its own corresponding
share of FICA taxes under section 3111. |In contrast, petitioner

did not require tenporary | aborers paid in cash to produce proper
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identification for Federal incone tax purposes or to prepare the
docunents necessary for payroll tax deductions. It did not issue
to tenporary | aborers paid in cash either Fornms 1099-M SC,
M scel | aneous I ncone, or Forns W2, Wage and Tax Statenent.

To generate funds to pay tenporary | aborers paid in cash,
petitioner cashed sonme client checks at check-cashi ng agenci es.
It did not record on its books the proceeds of those client
checks as business incone or the paynents to tenporary | aborers
paid in cash as payroll expenses. For the years in issue,
petitioner failed to report $14, 845,019 as cash wages pai d.

Clients could refuse the services of any tenporary | aborer,
and petitioner was contractually bound to provide a repl acenent
| aborer on request. Nonetheless, petitioner retained the right
at any time to reassign any tenporary |aborer fromone client to
another. Petitioner required tenporary |aborers unable to report
to aclient’s premses for work to notify petitioner; petitioner,
in turn, notified the client.

Clients conpleted tinmesheets for petitioner show ng the
hours tenporary | aborers worked. Petitioner billed clients for
tenporary | aborers’ services by neans of invoices based on those
ti mesheets. O ten, however, petitioner paid tenporary |aborers

before receiving paynent fromclients.



Crimnal Proceedi ngs

M. Nguyen was a defendant in the crimnal case of United

States v. Nguyen, docket No. 2:02CR745 (E.D. Pa., Nov. 6, 2002)

(the crimnal case). On Novenber 6, 2002, M. Nguyen was
indicted on 10 counts. Count 1 of the indictnment charges a
violation of 18 U S.C. sec. 371, Conspiracy to commt offense or
to defraud United States; counts 2 through 10 of the indictnent
charge viol ations of section 7202, WIIlful Failure To Collect or
Pay Over Tax, and 18 U.S.C. sec. 2, Principals (viz., one who
ai ds and abets the conmm ssion of an offense against the United
States is punishable as a principal).?

In pertinent part, the indictnent states:

COUNT_ONE
( CONSPI RACY TO DEFRAUD THE UNI TED STATES)

| NTRODUCTI ON

THE GRAND JURY CHARGES THAT:

1. At all tinmes relevant to this Indictnment, H -Q
Personnel, Inc. (“H -Q Personnel”) was a corporation
doi ng business * * * as a tenporary enploynent service
that supplied casual |aborers to clients for a fee.

2 The taxable quarters in issue with respect to count 1 (the
16 quarters in 1995 through 1998) differ fromthe taxable
guarters in issue with respect to counts 2 through 10 (the 8
quarters in 1997 through 1998). The reason is that the period of
limtations for violations of sec. 7202 is 6 years. See sec.
6531(4). Thus M. Nguyen, indicted Nov. 6, 2002, could not be
charged with violations of sec. 7202 for returns filed before
Novenber 1996.
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2. At all tinmes relevant to this Indictnent, LUAN
NGUYEN * * * was the president and sol e sharehol der of
Hi - Q Personnel

3. At all tinmes relevant to this Indictnent,
PHUONG NGUYEN * * * was enpl oyed by Hi -Q Personnel and
responsi bl e for the day-to-day operation of the
busi ness, including, but not limted to, the
supervision of the preparation of the payroll][,]

i ncludi ng the cash payroll; the supervision of the
hiring of tenporary |aborers who were given the option
of being paid in cash; and the cashing of checks used
to pay the cash payroll

4. At all times relevant to this Indictnent, the
casual | aborers supplied * * * to client businesses
were enpl oyees of Hi-Q Personnel. As part of its
busi ness of providing | aborers to its clients, H -Q
Per sonnel acknow edged and agreed in its contracts with
its clients that Hi -Q Personnel, and not the client,
was responsible for collecting, accounting for and
payi ng over to the United States all enploynent taxes.

5. [FJrom 1995 t hrough 1998, H -Q Personne
supplied tenporary | aborers to approximtely 259 client
conpani es.

6. At all tines relevant to this Indictnent, LUAN
NGUYEN, * * * as the President and sol e sharehol der of
H - Q Personnel, was required by Title 26 of the United
States Code, to collect, truthfully account for, and
pay over to the United States, taxes inposed by Title
26, United States Code, nanely H -Q Personnel’s
enpl oyees’ federal incone tax withholdings * * * [and
FICA taxes,] ( * * * collectively referred to as
“enpl oyment taxes” * * *). In this regard, LUAN NGUYEN
* * * and H -Q Personnel were required truthfully to
account for and pay over the enploynent taxes each
quarter by filing * * * [Form 941] by reporting therein
the total wages paid to Hi -Q Personnel enployees and
t he anount of enploynent taxes due and owi ng to the
United States on those wages, and by payi ng enpl oynent
t axes due on those wages at the tinme the Form 941 was
filed * * *,
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THE TAX CONSPI RACY

7. [From January 1, 1995, through January 31,
1999, the defendants LUAN NGUYEN and PHUONG NGUYEN
conspired and agreed together * * * to defraud the
United States concerning its governnental functions and
rights, by inpeding, inpairing, obstructing and
defeating the | awful governnental functions of the
I nternal Revenue Service [IRS] * * * in the
ascertai nment, conputation, assessnent and coll ection
of revenue, that is, the enploynent taxes due and ow ng
to the United States * * * from H -Q Personnel

THE OBJECT OF THE CONSPI RACY

8. The object of the conspiracy was to prevent
the IRS from di scovering the actual wages paid to the
enpl oyees of H -Q Personnel and from assessing and
col l ecting enpl oynent taxes due thereon.

MANNER AND MEANS

9. It was a part of the conspiracy that H -Q
Personnel contracted with various businesses in the
greater Phil adel phia, Pennsylvania area to supply the
busi nesses with casual |aborers * * *,

10. It was further a part of the conspiracy that
Hi - Q Personnel acknow edged and agreed in its contracts
wth its clients that H -Q Personnel, and not the
client, was responsible for collecting, accounting for
and paying over to the United States all enpl oynent
t axes due on wages earned by the | aborers.

11. It was further a part of the conspiracy that
def endants LUAN NGUYEN * * * and PHUONG NGUYEN * * *
caused H -Q Personnel * * * to give the |aborers * * *
a choice to be paid either in cash, which they
understood to nean that there would be no enpl oynent
taxes withheld fromtheir wages, or by check in which
case all appropriate payroll taxes would be coll ected,
accounted for, and paid over to the United States.

(a) When | aborers * * * opted to be paid in
cash, they were not required to produce proper
identification for income tax purposes or prepare the
necessary docunents for payroll tax deductions, and did
not receive * * * [a FormW2] from H -Q Personnel
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12. It was further a part of the conspiracy that
def endants LUAN NGUYEN * * * and PHUONG NGUYEN * * *
paid a substantial nunber of their enployee |aborers in
cash to conceal the true nunber and identities of the
enpl oyees, the anbunts of cash wages paid to H -Q
Personnel s enpl oyee | aborers, and the fact that they
did not collect or account for the enploynent taxes due
on the cash wages paid.

13. It was further a part of the conspiracy that
to generate the cash needed to neet and facilitate the
conceal nent of its cash payroll, the defendants LUAN
NGUYEN * * * and PHUONG NGUYEN * * * used check cashing
agencies to cash checks obtained fromtheir clients to
pay for the | abor provided by H -Q Personnel

* * * * * * *

14. It was further a part of the conspiracy that
to conceal the amount of enploynent tax due to the
United States, the defendants LUAN NGUYEN * * * and
PHUONG NGUYEN * * * substantially understated and
m srepresented the wages paid to the enpl oyees of H -Q
Personnel on the * * * [Fornms 941] filed on behal f of
H - Q Personnel each quarter with the IRS during the
conspi racy.

15. It was further a part of the conspiracy that *
* * [fromJanuary 1, 1995, through January 31, 1999, ]
t he def endants LUAN NGUYEN * * * and PHUONG NGUYEN * *
* failed to account for, collect and pay over to the
| RS enpl oynment taxes in the approxi mate anount of
$3, 326, 054. 48 on total unreported wages of
approxi mately $14, 845, 019. 24.

OVERT ACTS

16. In furtherance of the conspiracy and to
acconplish its object, the defendants commtted the
foll ow ng overt acts * * *:

(a) [Between January 1, 1995, and Decenber
31, 1998,] on different occasions, the defendants LUAN
NGUYEN * * * and PHUONG NGUYEN, * * * together and
separately, cashed corporate checks received from
client conpanies at check cashing agencies |ocated in
Phi | adel phi a, Pennsyl vani a.
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(b) [Between January 1, 1995, and Decenber
31, 1998,] on different occasions, the defendants LUAN
NGUYEN * * * and PHUONG NGUYEN * * * caused Hi -Q
Personnel to pay enpl oyees of Hi-Q Personnel in cash at
the offices of Hi -Q Personnel

(c) [T]he defendants LUAN NGUYEN * * * and
PHUONG NGUYEN * * * filed with the I RS in Phil adel phi a,
Pennsyl vania a false Form 941 for * * * [each quarter,
sixteen in total, in taxable years 1995 t hrough 1998, ]
whi ch substantially m srepresented the wages paid to
Hi - Q Personnel enpl oyees, each filing constituting a
separate overt act * * *[.]

* * * * * * *

Al in violation of Title 18, United States Code,
Section 371.

* * * * * * *

[ COUNTS TWO THROUGH TEN
(FAI LURE TO COLLECT, ACCOUNT FOR AND PAY OVER EMPLOYMENT TAXES)

THE GRAND JURY FURTHER CHARGES THAT:

1. Paragraphs 1 through 6 of Count One are
incorporated herein as if fully set forth.

2. [For the taxable quarters begi nning Decenber
31, 1996, and through the taxable quarter ending
Decenber 31, 1998, defendant LUAN NGUYEN,] being a
person required under Title 26, United States Code, to
col l ect, account for and pay over taxes inposed by
Title 26, United States Code, did willfully fail to
coll ect and cause to be collected, truthfully account
for and cause to truthfully be accounted for, and pay
over and cause to be paid over to the United States,
federal income tax wthholdings and * * * [FI CA] taxes,
of approximately * * * [$2,224,384.73] due and owing to
the United States on taxabl e wages paid by H -Q
Personnel * * * to its enpl oyee | aborers of
approxi mately * * * [$9, 640, 197. 62].

Al in violation of Title 26, United States Code,
Section 7202 and Title 18, United States Code, Section
2.
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On March 10, 2003, at the change of plea hearing, M. Nguyen
accepted the guilty plea agreenent (the plea agreenent), thereby
pleading guilty to all 10 counts in the indictnent. On July 24,
2003, the U.S. District Court for the Eastern District of
Pennsyl vani a sentenced M. Nguyen to 150 nonths in prison and
$1,000 in special assessnents, and, on Cctober 10, 2003, the
court entered a judgnent of conviction against himin the
crimnal case.

The Notice

The notice states the anbunts of enploynment taxes respondent
determ ned for the taxable quarters in issue along with the fraud
penalties he determ ned. See appendi x. Respondent determ ned a
fraud penalty for each taxable quarter in issue.

The notice omts a list of the tenporary | aborers that
respondent determ ned to be petitioner’s enployees during those
taxabl e quarters. That om ssion is explained as foll ows:

Pl ease Note:

No individuals were listed * * * due to inadequate

records. Wile the books and records provided by the

Taxpayer did not identify each individual worker to be

reclassified [as an enpl oyee], the admnistrative file

contains sufficient evidence to support a class of

workers identified as “Tenporary Laborers”.

OPI NI ON

| nt r oducti on

Petitioner operated an enpl oynent service providing

tenporary |l aborers to clients for a fee. Petitioner offered
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tenporary | aborers the option of being paid by check or in cash.
Petitioner included tenporary | aborers paid by check on its
regul ar payroll and treated themas its enpl oyees for enpl oynent
tax purposes. Petitioner disregarded tenporary |aborers paid in
cash for enploynent tax purposes.

M. Nguyen, petitioner’s president and sol e sharehol der, was
i ndicted on, and pleaded guilty to, various counts invol ving
conspiracy to defraud the United States and failure to pay
enpl oynent taxes with respect to the cash paynents to tenporary
| aborers paid in cash

The present action involves respondent’s attenpts to coll ect
the unpai d enpl oynent taxes (and fraud penalties) from
petitioner.

We shall address the issues renmaining for decision in the
order stated. Qur authority to determ ne the enpl oynent
classification question here in issue and the proper anount of
enpl oynent tax is found in section 7436.

1. | ssue Precl usion

A. | nt roducti on

Rel ying on the doctrine of issue preclusion, respondent
argues that, as a result of the plea agreenment, petitioner may
not contest its responsibility to pay the enpl oynent taxes here

in issue. Petitioner objects. W agree with respondent.
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B. The Doctrine of Issue Preclusion

I n Monahan v. Comm ssioner, 109 T.C 235, 240 (1997), we

st at ed:

The doctrine of issue preclusion, or collateral
estoppel, provides that, once an issue of fact or |aw
is “actually and necessarily determ ned by a court of
conpetent jurisdiction, that determnation is
concl usive in subsequent suits based on a different
cause of action involving a party to the prior
litigation.” Mntana v. United States, 440 U S. 147
153 (1979) (citing Parklane Hosiery Co. v. Shore, 439
U S 322, 326 n.5 (1979)). * * *

Under the doctrine of issue preclusion, or collateral
estoppel, (1) the issue to be decided in the second case nust be
identical in all respects to the issue decided in the first case,
(2) a court of conpetent jurisdiction nmust have rendered a final
judgnent in the first case, (3) a party may invoke the doctrine
only against parties to the first case or those in privity with
them (4) the parties nust have actually litigated the issue and
the resolution of the issue nust have been essential to the prior
decision, and (5) the controlling facts and | egal principles nust

remai n unchanged. See Jean Al exander Cosnetics, Inc. v. L’ Oeal

USA, Inc., 458 F.3d 244, 249 (3d Cr. 2006); Monahan v.

Conmi ssi oner, supra at 240.

C. Di scussi on

1. Petitioner’s Argunent

Petitioner does not dispute the second or fifth conditions.

Petitioner, however, contends the other three conditions are not
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satisfied, arguing that: (1) The fourth condition is not
satisfied because M. Nguyen pleaded guilty, and so did not
actually litigate any issue; (2) the first condition is not
satisfied because the issue before us is not identical to any
i ssue decided in the crimnal case; and (3) the third condition
is not satisfied because petitioner is not in privity with M.
Nguyen. We disagree with all three argunents.

2. | ssue Actually Litigated

A conviction based on a guilty plea is “nevertheless a
judgment on the nerits sufficient for purposes of collateral
estoppel to preclude relitigation of issues determ nation of

whi ch was essential to the conclusion reached.” Arctic Ice Cream

Co. v. Commi ssioner, 43 T.C. 68, 76 (1964); see De Caval cante v.

Comm ssi oner, 620 F.2d 23, 26-27 n.9 (3d G r. 1980) (noting that

a guilty plea has coll ateral estoppel effect), affg. Barrasso v.

Commi ssioner, T.C. Meno. 1978-432.% On Cctober 10, 2003, the

U S District Court for the Eastern District of Pennsylvania

3 Petitioner relies on Bower v. O Hara, 759 F.2d 1117, 1124-
1126 (3d Cir. 1985), for the proposition that a guilty plea is
insufficient for issue preclusion. The rule in Bower depends on
the underlying law (e.g., State law). See Anela v. Gty of
W | dwood, 790 F.2d 1063, 1068-1069 (3d Cr. 1986). The
controlling law in Bower was the organic statute of the U S
Virgin Islands. The controlling | aw here, however, is Federal
common |aw. For that reason we foll ow De Caval cante v.
Comm ssi oner, 620 F.2d 23, 26-27 n.9 (3d Gr. 1980), affg.
Barrasso v. Comm ssioner, T.C. Meno. 1978-432, in which the Court
of Appeals for the Third Crcuit affirmed this Court’s decision
to give collateral estoppel effect to a taxpayer’s guilty plea in
Federal court. Bower is inapposite.
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convicted M. Nguyen after accepting his guilty plea. His
conviction is a judgnment on the nerits sufficient to preclude
relitigation of the issues involved in the crimnal case.

3. | ssue ldentity

M. Nguyen pleaded guilty to the charge of wllfully failing
to collect, truthfully account for, and pay enploynent taxes on
t axabl e wages petitioner paid tenporary |aborers paid in cash.
Specifically, M. Nguyen pleaded guilty to violating section 7202
and 18 U.S.C. sec. 2.%° Section 7202 refers to the willful
failure of any “person” required under the Code to collect,
account for, and pay over any tax inposed by the Code. The
requi renment here was to collect and pay the enploynent taxes due
on wages petitioner paid the tenporary |aborers paid in cash. It

is the duty of the enployer to collect, account for, and pay over

4 Sec. 7202, WIIful Failure To Collect or Pay Over Tax,
provi des:

Any person required under this title to collect,
account for, and pay over any tax inposed by this title
who willfully fails to collect or truthfully account
for and pay over such tax shall, in addition to other
penal ties provided by law, be guilty of a felony * * *.

STit. 18 U S.C sec. 2, Principals, provides:

(a) Whoever commts an offense against the United
States or aids, abets, counsels, commands, induces or
procures its comm ssion, is punishable as a principal.

(b) Whoever willfully causes an act to be done
which if directly perforned by himor another would be
an of fense against the United States, is punishable as
a principal.
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both the enpl oyees’ and the enployer’s FICA taxes and to w thhold
i ncone taxes. See secs. 3102(a) and (b) (enployees’ FICA taxes),
3111 (enployer’s FICA taxes), 3402 and 3403 (Federal incone tax
wi t hhol di ng) .

The reason M. Nguyen--and not petitioner--was charged with
the violation of section 7202 is that section 7343 defines
“person”, as used in section 7202, to include an officer or
enpl oyee of a corporation who, as such, is under a duty to
performthe act in respect of which the violation occurs. See

United States v. Thayer, 201 F.3d 214, 219-220 (3d Cr. 1999)

(“[T] he president and nmajority owner of * * * [enployers] was
properly charged and convicted as a ‘person’ under 8§ 7202.7).
M. Nguyen was an officer of petitioner (its president), and
petitioner does not claim M. Nguyen was an officer or enpl oyee
of any client. In other words, M. Nguyen was convicted of
failing in his duty to collect, account for, and pay the
enpl oynent taxes inposed by |aw on petitioner as the enployer of
tenporary | aborers.

Petitioner argues, however, that M. Nguyen's guilty plea is
consistent with the theory that the clients were the tenporary
| aborers’ enployers. Petitioner relies on 18 U S. C. sec. 2,
whi ch “*[abolished] the distinction between principals and
accessories in offenses defined in the laws of the United

States’”. United States v. Standefer, 610 F.2d 1076, 1082 (3d
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Cir. 1979) (quoting Rooney v. United States, 203 F. 928, 932 (9th

Cr. 1913)), affd. 447 U S. 10 (1980). Under 18 U S.C. sec. 2,
both those who commt crines and those who aid and abet their
commi ssion are principals. |1d. at 1083. Petitioner argues that
M. Nguyen, although charged as a principal, in fact nerely aided
and abetted the clients’ officers (the “true” principals under
sections 7202 and 7343) in their efforts to defraud the |Internal
Revenue Service. W reject petitioner’s theory.

Petitioner’s argunent is founded on the precept that a
guilty plea admts only the m ninumfacts necessary to sustain

the indictnent’s charges. See, e.g., De Cavalcante v.

Conmi ssi oner, supra at 26-27 n.9. Petitioner, however, cites no

authority requiring us to ignore the indictnent’s plain | anguage.
In the crimnal case, the ultimte issue was whet her petitioner
filed false or fraudulent Forns 941 for the 16 taxable quarters
in 1995 through 1998 by failing to pay enpl oynent taxes on the
wages petitioner paid tenporary |aborers paid in cash. The
indictment not only lists the 16 dates petitioner filed the

“fal se” Forns 941 that “substantially m srepresented the wages
paid to Hi -Q Personnel enployees”, but al so describes
petitioner’s failure to provide tenporary |aborers with Forns W
2. In that way, the indictnent inplicitly nanes petitioner as
the enpl oyer of the tenporary | aborers, because only their

enpl oyer nust record their wages on its Forns 941 and issue them
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Forms W2. Moreover, in several places, the indictnent
explicitly refers to the tenporary |aborers as petitioner’s
enpl oyees. The indictnment in no way suggests that any person or
entity other than petitioner was the enployer of the tenporary
| aborers. The indictnment itself is unequivocal: Petitioner was
t he enpl oyer of the tenporary | aborers. Because that issue is
now before us, the issue in the crimnal case and the issue in
this case are identical
4. Privity
“A sole or controlling stockholder can be in privity with

his * * * closely held corporation.” Levitt v. Conm ssioner,

T.C. Meno. 1995-464, affd. w thout published opinion 101 F.3d 691
(3d Cir. 1996). Petitioner argues that M. Nguyen and petitioner
are not in privity and relies on a flawed anal ogy between this

case and Am Range Lines, Inc. v. Comm ssioner, 17 T.C. 764

(1951), affd. on privity issue 200 F.2d 844 (2d Cr. 1952). In

Am Range Lines v. Conm ssioner, supra at 771, after recogni zing

that the “official acts” of a corporation could bind the
“individual stockholders in their capacity as such”, we declined
to allow the actions of “stockholders in their individual
capacity” to bind the corporation. That case is distinguishable
because of the capacity in which M. Nguyen was acti ng.

It is uncontroverted that M. Nguyen was petitioner’s

presi dent and sol e shareholder. M. Nguyen conmtted tax fraud
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on behalf of petitioner (not, as petitioner contends, in his

“individual capacity”), and his duty to file accurate Fornms 941

arose directly fromhis position as president of petitioner.

| ndeed, “a corporation can act only through its officers and * *
* it does not escape responsibility for the acts of its officers
performed in that capacity. Corporate fraud necessarily depends

upon the fraudulent intent of the corporate officer.” Federbush

v. Comm ssioner, 34 T.C 740, 749 (1960), affd. 325 F.2d 1 (2d
Cir. 1963). Mreover, M. Nguyen did not benefit directly from
his crines; rather, he acted to attract tenporary |aborers to
petitioner and thereby to nmake petitioner conpetitive. That is,
petitioner, and so M. Nguyen, “benefited by being able to stay
in business”. W reject petitioner’s anal ogy between this case

and Am Range Lines, Inc. v. Conm ssioner, supra, and find that

petitioner and M. Nguyen are in privity.

D. Concl usi on

The conditions for issue preclusion apply. In the crimnal
case, M. Nguyen was convicted of failing in his duty to collect,
account for, and pay the enploynent taxes inposed by |aw on
petitioner as the enployer of tenporary | aborers. Petitioner is
t herefore precluded fromdenying that tenporary |aborers paid in
cash were its enployees. As a corollary, petitioner is also

precluded fromdenying its liability for the paynent of
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enpl oynment taxes with respect to those tenporary | aborers, as set
forth in the notice.

[11. Statutory and Common Law Empl oyers

A. | nt r oducti on

Wil e we have held that petitioner is precluded from denying
its liability for the paynent of enploynent taxes wth respect to
tenporary | aborers paid in cash, the parties, particularly
respondent, devoted consi derable argunent to whether the evidence
(apart fromthat supporting issue preclusion) shows that
petitioner was the common | aw enpl oyer of the tenporary | aborers.
Even if we agreed with petitioner that it was not the common | aw
enpl oyer of the tenporary |l aborers (which we do not®), petitioner
is nevertheless their statutory enpl oyer under section

3401(d)(1). See, e.g., Educ. Fund of the Elec. Indus. v. United

States, 426 F.2d 1053, 1057-1058 (2d Cir. 1970) (holding that
even though taxpayer was not conmmon | aw enpl oyer, taxpayer was

statutory enployer liable for w thholding i ncone taxes).

6 Were it pertinent to our decision, we would find that,
applying the factors courts generally use to determ ne whet her an
i ndividual is the common | aw enpl oyee of the person for whom he
perforns services, e.g., degree of control, right to discharge,
per mmnency of the relationship, and the relationship the parties
intended to create, see Ewens & Mller, Inc. v. Conm ssioner, 117
T.C. 263, 270 (2001), the tenporary |laborers paid in cash were
petitioner’s, and not its clients’, comon | aw enpl oyees.
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B. The Requirenent To Pay Enpl oynent Taxes

Sections 3102, 3111, and 3402 require enployers to w thhold
FI CA taxes and i nconme taxes from wages they pay to enpl oyees, and
to pay their own share of FICA taxes. Section 3401(d) defines
“enpl oyer”, and provides in pertinent part:
SEC. 3401(d). Enployer.--For purposes of this
chapter, the term “enpl oyer” neans the person for whom
an individual perforns or perforned any service, of
what ever nature, as the enpl oyee of such person, except
t hat - -
(1) if the person for whomthe
i ndi vi dual perfornms or perforned the services
does not have control of the paynent of the
wages for such services, the term “enpl oyer”
* * * nmeans the person having control of the
paynment of such wages * * *
Al though that definition is, by its terns, limted to chapter 24
of the Code, Collection of Incone Tax at Source on \WAges, the
Suprene Court has applied it also to chapter 21 of the Code,

FICA. See Ote v. United States, 419 U. S. 43, 51 (1974) (“The

fact that the FICA wi thhol ding provisions of the Code do not
define ‘enployer’ is of no significance, for that termis not to
be given a narrower construction for FICA w thholding than for

income tax wthholding.”). The Suprenme Court in Gte v. United

States, supra at 50, concluded that section 3401(d) (1) “obviously

was i ntended to place responsibility for withhol ding at the point

of control.”
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C. Control of the Paynent for Services

Petitioner contends that the clients “determ ned how much
they would ultimately pay for any particular * * * [tenporary
| aborer].” If petitioner neans that the clients determ ned how

much they paid petitioner for tenporary |aborers’ services, that

is uncontested and irrelevant. |f petitioner nmeans that the
clients determ ned how nuch petitioner in fact paid tenporary

| aborers, that is unsupported by any evidence in the record.”’
Clients did nothing nore than pay petitioner, according to rates
set in the client contracts, for the services tenporary |aborers
performed. Those rates included not only the gross wages of the
tenporary |l aborers (that is, before enploynent taxes), but also a
fee for petitioner. Petitioner did not offer convincing evidence
that all clients knew what sal aries tenporary | aborers received
or what fee petitioner earned.® W find that petitioner set the
salaries of the tenporary | aborers and paid their wages. For
that reason, we find that petitioner controlled the paynent of
wages for the services tenporary | aborers rendered for clients
and is, therefore, liable for all enploynent taxes associ ated

wi th those paynents. See, e.g., Wnstead v. United States, 109

" I ndeed, petitioner often paid tenporary |aborers before
recei ving paynent fromclients.

8 At hough sone client contracts included an additional
markup as a fee (generally a percentage of the hourly rate),
petitioner failed to offer convincing evidence that it paid
tenporary | aborers in accordance with the contract terns.
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F.3d 989, 991-992 (4th Gr. 1997) (holding that taxpayer who paid
day | aborers directly fromhis personal checking account, even
t hough not their common | aw enpl oyer, was liable for Federal
Unenpl oynment Tax Act (FUTA) taxes and for both the enpl oyer and

enpl oyee portions of FICA); Evans v. IRS (In re Sw. Rest. Sys.,

Inc.), 607 F.2d 1237 (9th Cr. 1979) (holding that control of
paynment of wages made debtor--and not conmon | aw enpl oyers--
liable for Federal inconme tax w thhol ding, FUTA taxes, and both
t he enpl oyer and enpl oyee portions of FICA).

D. Concl usi on

For the reasons stated, petitioner is the statutory enpl oyer
of the tenporary |aborers. Petitioner is thus liable for the

enpl oynent taxes as set forth in the notice. See Evans v. IRS

(Inre Sw. Rest. Sys., Inc.), supra at 1240 (“[T]here is nothing

inequitable in the placing of such a burden upon a corporation
whi ch voluntarily places itself in the position of handling the
wages and reporting the anounts due under the taxing statutes but
which then fails to deduct and remit the anounts required by
law. ") .

V. Ampunts of Enmpl oynent Taxes

In the petition, petitioner argues that the amount of
enpl oynment taxes due and owi ng on the $14, 845,019 of unreported
cash wages should be offset by the earned incone credits to which

tenporary | aborers paid in cash woul d have been entitl ed under
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section 32 had they clained those credits. Petitioner does not
renew t hat argument on brief, and, therefore, we shall consider

petitioner to have abandoned it. See Mendes v. Conmm ssioner, 121

T.C. 308, 312-313 (2003) (“If an argunment is not pursued on
brief, we may conclude that it has been abandoned.”).

Petitioner does, however, argue that respondent’s
determ nations of enploynent taxes should be di sregarded because
they are “arbitrary, capricious or wthout reasonable
foundation.”® Petitioner so argues because respondent, claimng
in the notice that he | acked information about individual
| aborers paid in cash, did not |ist those individuals but,
instead, referred to a group of “Tenporary Laborers”. The
parti es have stipul ated the anount of unreported wages for each
taxabl e quarter and disagree only as to the withholding rate to
be applied to those wages. Respondent argues, and petitioner
does not disagree, that, for each taxable quarter, respondent
used the “actual” rate petitioner used in filing the Fornms 941
for the corresponding quarter to report the wages of tenporary
| aborers paid by check. Since he used the sanme incone tax
wi thholding rate petitioner used in filing its Forns 941,

respondent argues that his nethodol ogy was not arbitrary,

® Respondent argues that petitioner is precluded from nmaking
t hat argunent because it was not raised in the petition. W deem
the petition amended and all ow petitioner to nmake the argunent.
See Rule 41(b).
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capricious, or wthout reasonable foundation. W agree with
respondent. We remind petitioner that it, not respondent, paid
sone tenporary |laborers in cash, failed to require themto
produce proper identification for inconme tax w thhol ding

pur poses, and failed to have them prepare the necessary docunents
for payroll tax deduction purposes. Gven petitioner’s failure
to secure Forms W4, Enployee’s Wthhol ding All owance
Certificate, fromthe tenporary |aborers paid in cash, respondent
argues that he could have proposed an inconme tax wthholding rate
of 28 percent.!® |Instead, for each taxable quarter in issue,
respondent used the nore favorable “actual” rate petitioner
itself used for incone tax w thhol ding purposes on its Forns 941.
See appendi x.

We shall sustain the enploynent taxes respondent determ ned.

10 Al t hough respondent did not cite the source of his
authority to propose an incone tax w thholding rate of 28
percent, we assune he relies on the Internal Revenue Manual
(IRM. 2 Audit, IRM(CCH pts. 4.23.8.4, at 10,779-773-30 (Feb
1, 2003) (Relief for Enployer Wien Enpl oyees Have Paid | ncone Tax
on Wages), and 4.23.8.8, at 10,779-773-39 (Feb. 1, 2003)
(Conputing I ncome Tax Wthhol ding), direct respondent to conpute
wi t hhol di ng ei ther under existing | aw and regul ati ons or using
sec. 31.3402(g)-1(a)(7)(iii), Enploynent Tax Regs., which
provi des the appropriate flat withholding rates. See, e.g.,
Varjabedian v. United States, 339 F. Supp. 2d 140, 163-165 (D
Mass. 2004). Petitioner’s failure to provide the necessary
i nformati on made a cal cul ati on under the fornmer inpossible.
Using the latter, the proper rate is 28 percent.




V. Penal ti es for Fraud

A. | nt r oducti on

We next address whether, for each taxable quarter in issue,
petitioner is liable for the fraud penalty respondent determ ned.
Section 6663(a) provides: “If any part of any underpaynent of
tax required to be shown on a return is due to fraud, there shal
be added to the tax an amount equal to 75 percent of the portion
of the underpaynent which is attributable to fraud.”

“Fraud is defined as an intentional w ongdoing designed to

evade tax believed to be owing.” Neely v. Conmm ssioner, 116 T.C.

79, 86 (2001). The Conm ssioner bears the burden of proving
fraud and nust establish it by clear and convincing evidence.
See sec. 7454(a); Rule 142(b). To satisfy the burden of proof,
t he Comm ssioner nust show that (1) an underpaynent in tax
exists, and (2) the taxpayer intended to conceal, mslead, or
ot herwi se prevent the collection of taxes. Neely v.

Conmi ssi oner, supra at 86. | f the Conm ssi oner establishes that

any portion of an underpaynent is attributable to fraud, the
entire underpaynent is treated as attributable to fraud, except
W th respect to any portion of the underpaynent that the taxpayer
establi shes (by a preponderance of the evidence) is not
attributable to fraud. See sec. 6663(b).

In section IV. of this report we sustai ned the enpl oynent

t axes respondent determ ned, and we here find that the entire
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under paynent is attributable to fraud. G ven M. Nguyen's
conviction for conspiracy to defraud the United States, we agree
Wi th respondent that petitioner is precluded fromdenying fraud.
Not wi t hst andi ng i ssue preclusion, we also find fraud by clear and
convi nci ng evidence on the facts before us.

B. Fr audul ent | nt ent

1. | ssue Precl usion

M. Nguyen pleaded guilty to one count of defrauding the
United States in connection with his willful failure as an
of ficer of petitioner to collect, truthfully account for, and pay
the enpl oynent taxes here in issue. Thus, fraudulent intent to
evade the enpl oynent taxes was an el enent of the crines of which
M. Nguyen was charged, pleaded guilty, and was convicted.

M. Nguyen's fraudulent intent with respect to petitioner’s
enpl oynment tax obligations is inputed to petitioner. See Benes

v. Conmm ssioner, 42 T.C 358, 382 (1964) (“Where fraud is all eged

agai nst a corporate taxpayer, the requisite proof of fraudul ent
intent is to be found in the acts of its officers, inasnmuch as
the corporation, being an artificial person created by |law, can
have no separate intent of its own apart fromthose who direct
its affairs.”), affd. 355 F.2d 929 (6th Cr. 1966), overrul ed on

anot her issue by Truesdell v. Comm ssioner, 89 T.C 1280 (1987).

A corporation can act only through its officers and cannot escape
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responsibility for actions its officers performin their official

capacity. Federbush v. Comm ssioner, 34 T.C. at 749. *“Corporate

fraud necessarily depends upon the fraudul ent intent of the

corporate officer.” [1d. Moreover, M. Nguyen did not enrich
himsel f directly; rather, his dishonesty served petitioner’s

conpetitive purposes. Petitioner was able to offer tenporary
| aborers paid in cash, at the expense of the United States, a
wage undi m ni shed by enpl oynent taxes, and to avoid paying its
own share of FICA taxes. Because M. Nguyen was acting as an
agent of petitioner, his principal, we may infer petitioner’s

fraudul ent intent. See Benes v. Conm Sssioner, supra at 382.

Petitioner’s president and sol e sharehol der was convicted of
conspiracy to defraud the United States by willfully failing to
conply with petitioner’s statutory obligation to collect, account
for, and pay enpl oynent taxes. That conviction precludes
petitioner fromhere denying its fraudul ent intent.

2. Fraud on the Facts

Even if petitioner is not precluded fromdenying its
fraudul ent intent, the facts independently support a finding of
fraud. Petitioner, acting through its agents, offered tenporary
| aborers cash wages not reduced by enploynent taxes. Petitioner
understood its enploynent tax obligations, as denonstrated by its
proper paynment of enploynment taxes for tenporary | aborers paid by

check. To conceal its disparate enploynent tax treatnent of
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tenporary | aborers according to their nethod of paynent,
petitioner ignored tenporary |aborers paid in cash for all
busi ness purposes. Petitioner conceded that it recorded on its
books neither the proceeds of client checks cashed at check-
cashi ng agenci es as busi ness inconme, nor the paynents to
tenporary | aborers paid in cash as payroll expenses. |In that
way, petitioner effectively hid 80 to 90 percent of its
wor kf orce. Those actions strongly suggest that petitioner
intended to evade its legal obligation to treat tenporary
| aborers paid in cash as its enployees for enpl oynent tax
pur poses. !

To remai n conpetitive, petitioner offered tenporary | aborers
the opportunity to receive cash wages. Petitioner needed to
suppl enment their net earnings either at its own expense or at the
expense of the U S. Treasury. Petitioner chose the latter
course. As a bonus, petitioner evaded its own FI CA obligations.
Petitioner argues that it sinply honored the wshes of its
tenporary | aborers and | acked any fraudulent intent: “Each

wor ker det erm ned whet her he or she would be paid in cash

11 We assune that, as a result of understating its business
i ncone, petitioner evaded 80 to 90 percent of its corporate
incone tax. We believe that any corporate inconme tax fraud was
part and parcel of an overall intent to defraud the Governnent.
Petitioner had to avoid both the income taxes and the enpl oynent
t axes due respondent to evade its responsibility to pay either.
The reporting of one would al nost certainly have | ed respondent
to chall enge the om ssion of the other.
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Petitioner did not determ ne who was to be paid in cash under any
scenario.” That may be true, but it is irrelevant; petitioner
knowi ngly ignored its obligation to withhold and to pay
enpl oynent taxes with respect to tenporary |aborers paid in cash
W find that petitioner intended to evade its enpl oynent tax
obl i gati ons.

C. Concl usion

Because petitioner is |liable for the underpaynent of
enpl oynent taxes and intended to prevent the collection of those
taxes, petitioner is liable for the section 6663(a) fraud
penalties in their entirety.

VI . Period of Limtations

Because petitioner filed false or fraudulent returns, i.e.,
the false and fraudul ent Fornms 941, the usual 3-year period of
limtations of section 6501(a) does not apply. See sec.

6501(c)(1); Neely v. Comm ssioner, 116 T.C. at 85. Respondent’s

determ nations were thus tinely.

VI1. Concl usion

We sustain respondent’s determ nations of deficiencies in
and penalties with respect to petitioner’s enploynent taxes for

all taxable quarters in issue.

Deci sion will be entered

for respondent.
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APPENDI X
Feder al Feder a
Taxabl e Unr eport ed wi t hhol ding w t hhol di ng tax FI CA tax Sec. 6663(a)
quarter wages tax rate? liability liability? fraud penalties
1995 QL  $550, 300. 17 0. 0565 $31, 091. 96 $84, 195. 93 $86, 465. 91
07 578, 706. 40 0. 0494 28, 588. 10 88, 542. 08 87, 847. 63
& 855, 895. 25 0. 0510 43, 650. 66 130, 951. 97 130, 951. 97
A 734, 370. 85 0. 0599 43, 988. 81 112, 358. 74 117, 260. 66
1996 Q1 669, 742. 84 0. 0616 41, 256. 16 102, 470. 65 107, 795. 10
07 784, 396. 38 0. 0643 50, 436. 69 120, 012. 65 127, 837. 00
@ 1,031, 409. 80 0. 0643 66, 319. 65 157, 805. 70 168, 094. 01
A 914, 585. 63 0. 0746 68, 228. 09 139, 931. 60 156, 119. 77
1997 Q1 925, 198. 32 0. 0818 75, 681. 22 141, 555. 34 162, 927. 42
07 982, 099. 62 0.0722 70, 907. 59 150, 261. 24 165, 876. 62
@B 1,083, 568. 56 0.0732 79, 317. 21 165, 785. 99 183, 827. 40
Q& 1,003, 822. 37 0. 0756 75, 888. 97 153, 584. 82 172, 105. 34
1998 Q@ 1, 202, 354. 30 0. 0857 103, 041. 76 183, 960. 21 215, 251. 48
Q@ 1,098, 759. 00 0.0791 86, 911. 84 168, 110. 13 191, 266. 48
@B 1, 202, 302. 80 0.0758 91, 134.55 183, 952. 33 206, 315. 16
Q& 1,227,506.95 0. 0801 98, 323. 30 187, 808. 56 214,598. 90

1 To calculate for each taxable quarter the Federal withholding tax liability on the unreported wages petitioner paid to
tenmporary |l aborers paid in cash, respondent used the “actual” w thholding rate petitioner calculated in its corresponding Forns 941,
whi ch reported the wages and wi t hhol di ngs of tenporary |aborers paid by check.

2 Secs. 3101 and 3111 each required petitioner to pay 7.65 percent of total wages. Therefore the FICA taxes in the notice
represented 15. 30 percent of the unreported wages.



