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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

LARO Judge: Petitioners petitioned the Court to
redeterm ne certain determ nati ons made by respondent as to their
Federal inconme tax liabilities. The Court consolidated the cases
for purposes of trial, briefing, and opinion. Inasnmuch as
petitioner Sharon JoAnn Hi ckey is involved in these cases because
she filed joint 1992 and 1993 Federal inconme tax returns with
petitioner Patrick Carlin H ckey, we hereinafter use the singular
“petitioner” to refer solely to Patrick Carlin Hi ckey. W refer
to Sharon JoAnn Hi ckey as “Hi ckey”. Unless otherw se noted,
section references are to the applicable versions of the Internal
Revenue Code, and Rule references are to the Tax Court Rul es of
Practice and Procedure.

I n docket Nos. 9582-04 and 9592-04, petitioner petitioned
the Court on June 8, 2004, to redeterm ne respondent’s
determ nation of the follow ng deficiencies, additions to tax,

and penalties:

Additions to tax Penal ty
Year Deficiency Sec. 6651(a)(1l) Sec. 6654 Sec. 6663
1989 $23, 621 $5, 201 $507 $17, 716
1990 2,982 671 0 2,237
1991 23,964 5, 392 48 17, 495
1992 10, 728 0 0 8, 046
1993 2,674 165 318 2,006

Respondent reflected this determnation in two notices of
deficiency issued to petitioner on March 25, 2004. Respondent

al so determned in the notices of deficiency that petitioner is
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i abl e under section 6651(a)(2) for additions to his 1989, 1990,
1991, and 1993 taxes in anmounts to be determ ned. |n answering
petitioner’s petition in docket No. 9582-04, respondent conceded
that petitioner is not liable for the section 6651(a)(1) and (2)
additions to tax determ ned for 1989.
I n docket No. 9703-04, Hickey petitioned the Court on

June 10, 2004, to redeterm ne respondent’s determ nation of the

foll ow ng deficiencies, additions to tax, and penalties:

Additions to tax Penal ty
Year Deficiency Sec. 6651(a)(1l) Sec. 6654 Sec. 6663
1992 $10, 728 $0 $0 $8, 046
1993 2,674 165 318 2, 006

Respondent reflected this determnation in a single notice of
deficiency issued to Hi ckey on March 25, 2004. Respondent al so
determined in the notice of deficiency that H ckey is liable
under section 6651(a)(2) for an addition to her 1993 tax in an
anount to be determned. |In answering Hi ckey’'s petition in
docket No. 9703-04, respondent conceded that she is not liable
for the section 6663 penalties determned for 1992 and 1993 and
alleged as to 1992 that she is liable for a $2,145.60 accuracy-
related penalty under section 6662(a) and (d) for substanti al
under st at ement .

I n docket No. 10519-04, Hickey petitioned the Court on
June 21, 2004, for relief under section 6015 fromjoint liability
for any anmount that she is determned to be liable in docket No.

9703-04. On March 25, 2004, the Conm ssioner had issued to
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Hi ckey a final notice of determ nation denying her any such
relief.

Followi ng a short trial on these cases, inclusive of an
evidentiary hearing on a notion by petitioners to suppress al
docunents and testinony (collectively, proffered evidence)
related to the Comm ssioner’s determ nations and al |l egati ons of
fraud, we decide whether we shall grant that notion to suppress.?
W hold that we shall not. Gven this holding, petitioners
concede all other issues in these cases, including their
liability for the deficiencies, additions to tax, penalties, and
accuracy-rel ated penalties determ ned by respondent (except to
the extent conceded by respondent in his answers), and whet her
Hickey is entitled to her requested relief under section 6015.

FI NDI NGS OF FACT

Sonme facts were stipulated. W incorporate herein by this

reference the parties’ stipulation of facts and the exhibits

submtted therewith. W find the stipulated facts accordingly.

2 Petitioners’ nmotion was filed as a notion to dismiss for
cause, or, alternatively, to suppress the proffered evidence. A
di sm ssal of the deficiency cases generally would require that
the Court enter decisions finding that the deficiencies in tax,
additions thereto, and penalties are the anmounts determned in
the notices of deficiency. See Estate of Mng v. Conm SsSioner,
62 T.C. 519 (1974); see also sec. 7459(d); cf. \WAgner V.

Conmm ssioner, 118 T.C 330, 331-332 (2002). Gyven that result,
whi ch petitioners obviously do not desire, we consider in the
deficiency cases only so nuch of their notion as relates to
suppression of evidence. W consider their nmotion inits
entirety in the remaini ng case.
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Petitioners resided in Kentucky when their petitions were filed
with the Court. They were married on Decenber 31, 1991, and they
have been husband and w fe ever since. At all relevant tines,
petitioner has been a licensed practicing attorney in Kentucky.
Petitioner filed his 1989 and 1990 Federal incone tax
returns on Novenber 18, 1991, using the filing status of
“Single”. Those returns reported that petitioner had one
dependent (a daughter) for 1989 and two dependents (a son and
daughter) for 1990, and total incone of $35,737 for 1989 and
$13,864.30 for 1990. Petitioner filed his 1991 Federal incone
tax return on Decenber 7, 1992, using the filing status of
“Single”. That return reported that petitioner had two
dependents (a son and a daughter) and total income of $15, 532.
Petitioners filed a joint 1992 Federal income tax return on Apri
15, 1993. That return reported that petitioners had two
dependents (petitioner’s son and daughter) and total incone of
$16,633. Petitioners filed a joint 1993 Federal incone tax
return on Novenber 4, 1994. That return reported that
petitioners had two dependents (petitioner’s son and daughter)
and total income of $36,696. Al nmpst all of the total incone
reported on these five returns was attributable to petitioner’s
practice as a self-enployed attorney. The 1990 and 1991 returns
reported that petitioner owed tax of $2,125.17 and $3, 045. 47,

respectively. The 1992 and 1993 returns reported that
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petitioners owed tax of $2,566 and $6, 420. 50, respectively.
Petitioner did not submt with his 1990, 1991, 1992, or 1993
return the anmobunt of tax reported as owed.

I n Decenber 1992, the Conm ssioner assigned M chael Cox
(Cox), a revenue officer in the Conm ssioner’s collection
di vision, to collect assessed Federal inconme taxes shown in the
Commi ssioner’s records to be owed by petitioner. Cox was not
assigned to audit or exam ne any of the returns underlying those
taxes, nor did he do so. On May 6, 1993, Cox concl uded that the
t axes were uncol |l ectible, and he closed the case as such. Cox’s
concl usi on was based primarily on his receipt frompetitioner of
information on his finances and Cox’s finding at the |ocal
courthouse of no assets recorded in petitioner’s nane.

In 1994, John Voor hees (Voorhees), a special agent in the
Comm ssioner’s Crimnal Investigation Division (CID), was told by
a |l aw enforcenent agency that it had been inforned that Hi ckey
was selling prescription drugs illegally. Later, in May 1994,
Voor hees spoke to one of the agency’s confidential informants and
was told that petitioners kept a |large quantity of narcotics at
their hone and lived a lavish lifestyle. The informant told
Voor hees that petitioners had paid for a | avish weddi ng and
honeynoon in Ireland and that petitioners had primarily used cash
to pay for honme inprovenents (e.g., a Jacuzzi and expensive

w ndows) and entertai nment expenses (e.g., stereo equipnment and
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| arge television sets). The informant told Voorhees that either
petitioner or H ckey had told the informant that petitioners kept
| arge anobunts of cash in petitioner’s car. On the basis of this
i nformati on, Voorhees began a prelimnary investigation of
petitioners to determ ne whether he should begin a forma
crimnal investigation. Voorhees closed the prelimnary
i nvestigation on or about Septenber 18, 1994, concluding that he
had insufficient information to support a crimnal investigation
of petitioners. |In connection with that closing, Voorhees
contacted Cox. Voorhees told Cox the information that Voorhees
had received fromthe confidential informant and told Cox that he
shoul d consider looking into the ability of petitioner to pay his
del i nquent Federal incone taxes, as he may be financially able to
do so. At no time during that conversation, nor at any other
time, did Voorhees advise or direct Cox to do any specific work
as to petitioner fromeither a civil or crimnal point of view

On or about Cctober 11, 1994, Cox reopened his collection
case as to petitioner’s delinquent Federal incone tax liability.
Seventeen days later, Cox visited petitioner’s residence, a
two-story house that he and his ex-wife had built in 1976 for
$47, 000, where Cox observed a fairly new Jeep Wangler in the
driveway, a new Jacuzzi in the backyard, and a new front door.
Petitioner did not answer Cox’s knock at the door, and Cox |eft

hi s business card at the house w thout speaking either to



- 8-
petitioner or to Hickey. On COctober 31, 1994, petitioner stopped
by Cox’s office without prior notice, and petitioner conpleted in
part and signed under penalties of perjury a Form 433-A,

Coll ection Information Statenent for |ndividuals, and a Form
433-B, Collection Information Statenent for Businesses
(collectively, financial statenents). Cox informed petitioner at
that neeting that all relevant information on the financi al
statenents had to be conpleted in full. The financial statenents
did not indicate that petitioner owned a house or a vehicle.
Petitioner told Cox that petitioner did not owm a vehicle, that
his wi fe owned one vehicle subject to a lien, and that his
daught er owned the house in which he lived although, he stated,
she was a | aw student and tended not to stay at the house.
Petitioner informed Cox that the house had previously been
transferred to petitioner’s nother when he divorced his ex-wfe
and that his nother transferred the house to the daughter when
the nother died in 1989. Petitioner informed Cox that petitioner
and the daughter split the cost of inprovenents nmade to the
house.

On Novenber 3, 1994, Cox researched the records of the
Department of Mdtor Vehicles and | earned that Hi ckey was |isted
as the owner of two unencunbered vehicles, a 1993 Jeep Wangl er
and a 1993 Jeep Cherokee, with a total assessed val ue of $42, 200.

Cox al so researched the pertinent real property records and
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| earned that petitioner’s daughter was listed as the owner of the
ref erenced house, which then was assessed at $108,500. Cox did
not find at either place the recording of any asset in
petitioner’s nane.

As of Novenber 4, 1994, the Conm ssioner’s records showed
that petitioner owed nore than $28,000 in back taxes, interest,
and penalties. On that day, petitioner gave Cox sone additional
financial information, including lien information for the Jeep
Wangl er, and Cox informed petitioner that his financial status
as reported to Cox allowed petitioner to pay at |east $400 per
month towards his Federal inconme tax liability. Petitioner
replied that he nust not have given Cox all of his actual
financial information, as petitioner indicated he was unable to
make that m ni num paynent, and requested additional tinme to
di sprove the cal cul ated m ni rum paynent. Later on that day, Cox
recorded in his “lnvestigative H story Sheet” (history sheet) his
pl an of action for the case. Hi s plan stated:

di scuss case with CID for possible fraud, | believe TP

has submtted a fraudulent financial statenent with

regards to vehicles, Incone and possibly Real Property.

| also believe that his 30-9312 could al so be

fraudulent with regards to his dependents and i ncone.

TP has $35,000 in vehicles which are free and cl ear and

| don’t see where his financial statenents or |ncone

tax returns support this.

As of this time, Cox did not believe that he had the requisite

firmindication of fraud that woul d support referring

petitioner’s case to CID. Instead, Cox thought, he should
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investigate further to determ ne whether the recording of the
house and vehicles in names other than petitioner was in fact
proper. Cox also was awaiting receipt of additional financial
information that petitioner had told himwould be forthcom ng.
Cox was not sure at this tine that he would refer petitioner to
CI D but thought that he should discuss with CID his belief that
petitioner’s case was a potential fraud case. Cox had a
suspicion at the tinme that petitioner was not being truthful with
hi m

On Novenber 7, 1994, petitioner net with Cox again and gave
himnore financial information. Petitioner infornmed Cox at this
neeting that petitioner’s 1994 incone to date was $22, 180, rather
t han $29, 000 as previously reported. Petitioner also changed
certain line itens that he had previously reported on the
financial statenments. Petitioner and Cox had no further neetings
after this date.

On January 3, 1995, petitioner filed for bankruptcy under
chapter 7 of the U S. Bankruptcy Code. On the sane day, Cox
received a copy of that filing.

On or about February 8, 1995, Cox attenpted to contact
petitioner’s daughter but was unable to do so. On February 8,
1995, Cox spoke to petitioner’s ex-wife as to the house in which
petitioner lived and the fact that it was listed in the nane of

t he daughter. Petitioner’'s ex-wfe inforned Cox that she did not
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realize that the house was in the daughter’s nanme and that the
daughter was a | aw student who worked part tine. Petitioner’s
ex-w fe informed Cox that the daughter and son (of petitioner and
his ex-wife) lived wth the ex-wife and that she did not believe
that the daughter could afford to pay any expenses related to the
house. Followi ng this conversation, Cox believed that he should
di scontinue his case as to petitioner and refer himto CID for
crim nal prosecution.

Shortly before April 21, 1995, Cox nmet with Voorhees for the
first tinme after reopening the collection case and di scussed with
hi m whet her the facts of petitioner’s case, as Cox believed them
to be, supported his making of a crimnal referral of petitioner
to QD On April 21, 1995, Cox prepared the requisite paperwork
to refer petitioner’s case to CID, and Cox forwarded the case to
CID. The essence of Cox’s referral was that petitioner was
evadi ng the paynent of his assessed Federal inconme tax liability
in that (1) he clainmed that he did not own the house in which he
lived; (2) the house was in the nanme of his teenage daughter, who
did not work full time; (3) his ex-wfe, the daughter’s apparent
custodi al parent, had no know edge of any such ownership by the
daughter; and (4) the house, if in fact owned by petitioner,
could be used to pay his Federal incone tax liability. On or
about June 23, 1995, Voorhees began the crimnal investigation of

petitioner pursuant to Cox’s referral and recorded for the first
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time in the Comm ssioner’s conputer systemthat a crim nal
i nvestigation of petitioner was underway. On June 28, 1995,
Voor hees interviewed petitioner for the first tine.

Subsequently, petitioner was indicted by the United States
for various tax offenses for 1989 through 1993, including for
each year incone tax evasion under section 7201. During that
proceedi ng (crimnal case), petitioner noved the District Court
to suppress evidence that he claimed was obtained in viol ation of
his constitutional rights. An evidentiary hearing was held as to
the notion, and on January 5, 1999, a nmgistrate judge issued a
report and recommendation (R&R) denying it. N ne days |ater,
petitioner objected to the R&R, and 18 days after that, the
United States responded to those objections. On February 9,
1999, the District Court overruled petitioner’s objections as
noot, accepted the R&R, and denied petitioner’s notion to
suppress as noot. The District Court’s actions followed
notification that petitioner would be pleading guilty to part of
the indictnment. On or about March 8, 1999, petitioner pleaded
guilty to a single count of section 7201 tax evasion for 1993.
The other counts in the indictment were di sm ssed upon notion by
the United States.

After he had served his sentence stemmng fromhis plea,
petitioner on or about Novenber 5, 2002, petitioned the D strict

Court for a wit of error coramnobis pursuant to 28 U S.C. sec.
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1651 (2000). Petitioner asserted that the petition should be
grant ed because the Conmm ssioner had devel oped the crim nal case
in the guise of a civil investigation even after the civil
i nvestigation had uncovered firmevidence of fraud. Petitioner
asserted that one of the Conm ssioner’s civil investigators (Cox)
had i nproperly coll aborated wth one of the Conm ssioner’s
crimnal investigators (Voorhees) before petitioner’s case was
referred to CID. Petitioner asserted that the Conm ssioner had
i nproperly conducted a crimnal exam nation under the guise of a
civil examnation. The District Court denied petitioner’s
petition, and that denial was affirnmed on appeal. See Hickey v.
United States, 92 Fed. Appx. 317 (6th Cr. 2004).°3

OPI NI ON
Petitioners nove the Court to exclude from evidence all of
the proffered evidence because, they argue, Cox and Voor hees
di sregarded petitioners’ constitutional rights by crimnally

i nvestigating petitioner under the guise of a civil exam nation

3 Wiile the Court of Appeals for the Sixth Circuit generally
di sfavors the citation of unpublished decisions, the rul es of
that court allow such a citation for the purpose of establishing
res judicata, estoppel, or the law of the case. See 6th Cr
R 28(9).
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in violation of 2 Audit, Internal Revenue Manual sec. 4565.21(1),

at 14,382 (I RM section 4565.21(1)) and section 7605(b).*

“ | RM sec. 4565.21(1) states in relevant part:

| f, during an exam nation, an exam ner uncovers a
potentially fraudul ent situation caused by the taxpayer
and or the preparer, the exam ner shall discuss the
case at the earliest possible convenience with his/her
group manager. |If the group manager concurs, he/she

wi |l discuss the case with the District Fraud
Coor di nator (DFC) who, together with the group manager,

wi |l provide guidance to the exam ner on how to
proceed. Once there is a firmindication of crimnal
fraud all exam nation activity shall be suspended. |If

the case neets the crimnal criteria, found in the Law
Enf orcement Manual (or |ocally devel oped crim nal
criteria) areferral will be made to Crimna

| nvestigation (Cl) via Form2797. A firmindication of
fraud is nore than nere suspicion or first indication
of fraud, it is a factual determ nation which nust be
made on a case by case basis. This determnation wll
be made by the DFC and the group nmanager on each case.
Under no circunmstances will an exam ner or group
manager obtain advice and/or direction fromdC for a
speci fic case under exam nation. * * *

Al though this section on its face applies solely to “exam ners”,
respondent concedes that its provisions also applied to Cox.

Sec. 7605 provides in relevant part:
SEC. 7605. TIME AND PLACE OF EXAM NATI ON

(a) Time and Pl ace.--The tinme and pl ace of
exam nation pursuant to the provisions of section
6420(e) (2), 6421(g)(2), 6427(j)(2), or 7602 shall be
such time and place as may be fixed by the Secretary
and as are reasonabl e under the circunstances. |In the
case of a summons under authority of paragraph (2) of
section 7602, or under the corresponding authority of
section 6420(e)(2), 6421(g)(2), or 6427(j)(2), the date
fi xed for appearance before the Secretary shall not be
| ess than 10 days fromthe date of the summons.

(continued. . .)
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Petitioners assert that Cox violated | RM section 4565.21(1) when
he continued a civil examnation after finding a firmindication
of fraud. Petitioners assert that Cox violated | RM section
4565. 21(1) when he spoke to Voorhees about the naking of
petitioner’s crimnal referral to CID. Petitioners assert that
Cox viol ated section 7605(b) by conducting a second exam nati on
of petitioner’s books and records.

Wth the exception of petitioners’ assertion concerning
section 7605(b), petitioners’ two assertions are the sane
assertions that petitioner made in the crimnal case and that
were not accepted by either the District Court or the Court of

Appeals for the Sixth Grcuit. See Ho ckey v. United States,

supra. Respondent notes that petitioners’ current assertions on
the applicability of I RM section 4565.21(1) are simlar to the
assertions that petitioner made in the crimnal case in his
nmotion to suppress and argues that the District Court’s

di sposition of that notion may estop petitioners from maki ng

t hose sane assertions here. Respondent makes no nention of the

fact that petitioner also nade the sane assertions in connection

4(C...continued)

(b) Restrictions on Exam nation of Taxpayer.--No
t axpayer shall be subjected to unnecessary exam nation
or investigations, and only one inspection of a
t axpayer’s books of account shall be made for each
t axabl e year unl ess the taxpayer requests otherw se or
unl ess the Secretary, after investigation, notifies the
taxpayer in witing that an additional inspectionis
necessary.
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with his petition for a wit of error coram nobis and that
neither the District Court nor the Court of Appeals for the Sixth

Crcuit accepted those assertions. See Hickey v. United States,

supra.

We believe that the courts’ decisions in H ckey v. United

States, supra, preclude petitioners fromrepeating in this

proceedi ng the sanme assertions that petitioner made in support of
his petition for wit of error coramnobis. That petition
contended that Cox inproperly collaborated with Voorhees before
petitioner’s case was submitted for crimnal referral and that
Cox and Voor hees devel oped a crimnal case against petitioner in
the guise of a civil exam nation even after Cox had uncovered in
the civil investigation firmevidence of fraud. 1d. The
District Court rejected those contentions and denied the
petition.®> The Court of Appeals for the Sixth Crcuit affirned
that action, stating: “the District Court correctly concl uded
that the evidence of record does not support * * * [petitioner’s]
contention that I RS agents devel oped its crimnal case agai nst
himin the guise of a civil investigation even after the civil

i nvestigation had uncovered firmevidence of fraud.” 1d. at 319.

“IWhen an issue of ultimate fact has once been determ ned by a

> The District Court may al so have rejected the sane
assertions when it denied petitioner’s notion to suppress. The
record is not clear as to whether the court denied that notion on
its merits or because it was noot.



-17-
valid and final judgnent, that issue cannot again be litigated
bet ween the sane parties in any future lawsuit.” Ashe v.

Swenson, 397 U.S. 436, 443 (1970); accord Hammer v. INS, 195 F. 3d

836, 840 (6th Cr. 1999); see also Jones v. Squier, 195 F.2d 179,

180 (9th Gr. 1952) (“The nature of the wit of error coram nobis
is that it is a civil proceeding in which the judgnment of the
court is res judicata at |east of the issues tendered and

joined.”); cf. United States v. Balistrieri, 606 F.2d 216, 221

(7th Gr. 1979) (“a coramnobis notion is a step in a crimnal
proceeding yet is, at the sanme time, civil in nature and subject
to the civil rules of procedure”).?®

Even if petitioners were entitled in this case to repeat
petitioner’s previous assertions, they would still not prevail in
that we disagree with each of their three assertions. Qur
decision as to whether Cox had a firmindication of fraud within
the nmeani ng of | RM section 4565.21(1) and failed to suspend his
exam nation of petitioner turns on the facts in the record at

hand. See United States v. MKee, 192 F.3d 535, 543 (6th G

1999). Petitioners bear the burden of proof. 1d. at 542; cf.

United States v. Peters, 153 F.3d 445, 451 (7th Cr. 1998);

6 Al'though the decisions relating to petitioner’s petition
for wit of error coramnobis were not raised by respondent as an
affirmati ve defense, a Federal court nay raise the issue of res
judicata sua sponte. See Holloway Constr. Co. v. U S. Dept. of
Labor, 891 F.2d 1211, 1212 (6th CGr. 1989); see al so Monahan v.
Comm ssioner, 109 T.C 235, 250 (1997) (“This Court may raise the
doctrine of issue preclusion sua sponte.”).
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United States v. Powell, 835 F.2d 1095, 1098 (5th Cr. 1988).

Wil e they argue that Cox had the requisite firmindication of
fraud by virtue of the fact that he entered in the history sheet
that “1 believe TP has submtted a fraudul ent financial statenent
with regards to vehicles, Incone and possibly Real Property”, we
do not believe that this entry establishes that Cox had a firm
indication of fraud as to petitioner within the nmeaning of | RM
section 4565.21(1). W read that entry in the context of the
record as a whole as expressing Cox’s then serious suspicion that
petitioner had engaged in an act that could be fraudul ent but

whi ch had to be explored further to determ ne whether it was in
fact fraudulent. Such a general suspicion of fraud is not a firm
i ndication of fraud for purposes of |RMsection 4565.21(1). See

United States v. Peters, supra at 455-456 (firmindication of

fraud in the context of | RM section 4565.21(1) is different from
an initial indication of fraud and is nore than a nere suspi cion

of fraud); cf. United States v. MKee, supra at 543; United

States v. Caldwell, 820 F.2d 1395, 1402-1403 (5th Cir. 1987).

Qur reading of that entry is supported by Cox’s credible
testinmony that he did not at the tinme of the entry believe he had
the requisite firmindication of fraud to refer the matter to
CID. Qur reading is also supported by our finding that Cox did
not know when he made the entry whether petitioner’s om ssion of

t he house and vehicles fromhis financial statenents was proper.
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Upon his receipt of the financial statenents from petitioner, Cox
di d not have cl ear evidence of tax fraud such that the only
reasonabl e concl usion was that petitioner willfully set out to
evade his Federal tax liability. Gven that Cox knew at the tine
of the entry that the house and vehicles were actually titled in
the public records in nanmes other than petitioner’s, the question
was whet her one or nore of those assets was actually owned by
petitioner and thus inappropriately omtted fromhis financial
statenments. Cox needed to, and actually did, performfurther

i nvestigation of each asset to nake that determ nation. It was
only after he conpleted that and other further investigation that
he verified and firmy believed that petitioner’s financial
statenents were fraudul ent and deserving of a referral of
petitioner to CID. By analogy to an observation of the Court of

Appeals for the Sixth Grcuit in United States v. MKee, supra at

543, when faced with a simlar setting, only the nost overzeal ous
revenue officer would have considered referring petitioner’s case
to CI D upon receiving petitioner’s financial statenents which on
their face did not appear to be trustworthy but which in fact
reflected the ownership of the house and vehicles as of public
record. G ven the unanswered question as to whether the true
owner of each of those assets was the individual who was actually
listed in those records, or was in fact petitioner, we do not

believe that Cox had such a firmindication of fraud that
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required himto refer petitioner’s case to CIDin face of that

unanswered question. See id.; see also United States v. Peters,

supra at 455; United States v. Caldwell, supra at 1402-14083;

G oder v. United States, 816 F.2d 139, 143 (4th Gr. 1987);

United States v. Kaatz, 705 F.2d 1237, 1243 (10th Cr. 1983).

As noted by the Court of Appeals for the Sixth Grcuit in United

States v. MKee, 192 F.3d at 544, courts nust defer to the

discretion of a civil agent as to whether and when a cri m nal

investigation is warranted. See also United States v. Caldwell,

supra at 1402; cf. United States v. M chaud, 860 F.2d 495, 498-

499 (4th Cir. 1988).

Nor do we believe that a violation of | RM section 4565.21(1)
occurred when Cox spoke to Voorhees just before Cox’s crimnal
referral of petitioner. Wile petitioners invite the Court to
read | RM section 4565.21(1) narrowy to treat any prereferra
contact between the two as a violation of |RMsection 4565.21(1),
we decline that invitation and apply that section as witten to
precl ude “advice and/or direction fromCl for a specific case
under exam nation.” Credible evidence in the record establishes,
and we find as a fact, that Cox’s conversation with Voorhees did
not involve advice and/or direction from Voorhees as to Cox’'s
crimnal referral of petitioner. The conversation focused solely
on whether CID would accept Cox’s crimnal referral of petitioner

if Cox expended the tine and energy to nmake a referral on the
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basis of the facts as he believed themto be. Cox as of the tine
of the conversation had gathered all information that he believed
was necessary to show that petitioner owned one or nore of the
rel evant assets and that petitioner had fraudulently omtted one
or nore of those assets fromhis financial statenments. The
record does not establish that Cox during the conversation sought
or received the advice or direction of Voorhees as to any
information that Cox needed to obtain to build a better crimnal
(or civil) case against petitioner. |In fact, the record does not
establish that Cox during or after his conversation w th Voorhees
acquired any information at all fromor about petitioner.’

As to petitioners’ third assertion, they argue that Cox
vi ol ated section 7605(b) by conducting nore than one exam nation
of petitioner. W disagree. Pursuant to section 7605(b), the
Commi ssi oner generally may inspect a taxpayer’s books or records
for a taxable year only once. “‘[T]he standard is whether the
exam nation or investigation sought by the IRS is unnecessarily

duplicative of sone prior examnation'”. United States v.

Bal anced Fin. Mum ., Inc., 769 F.2d 1440, 1446 (10th G r. 1985)

(quoting United States v. Davey, 543 F.2d 996, 1000 (2d G r

1976)). Petitioners have not denonstrated that the Conm ssioner

" While petitioners ask the Court to conclude that Voorhees
directed Cox to reopen his collection case, we do not find that
such was so. Nor do we find, as petitioners ask us to, that Cox
and Voorhees participated in a “joint collaborative effort” in
preparing the referral of petitioner to C D
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met this standard when Cox reopened petitioner’s collection case
or that the Conmm ssioner otherw se inproperly inspected
petitioner’s books or records nore than once for a taxable year.
Nor have petitioners cited any authority (and we are not aware of
any such authority) that states that the Conm ssioner may not
reopen a closed collection case on the basis of information that
at the time of reopening tends to show that the anount previously
consi dered uncol lectible may in fact be collectible. Gven the
additional fact that petitioner never resisted giving information
to Cox after he had reopened his collection case, but in fact
gave it to himvoluntarily, we conclude that Cox by reopening the
collection case did not performa prohibited second i nspection of
petitioner’s books and records in violation of section 7605(b).

See United States v. Baker, 451 F.2d 352 (6th Gr. 1971); cf.

MIller v. Commi ssioner, T.C Meno. 2001-55.

We sustain respondent’s determ nations except to the extent
of his concessions. W have considered all argunents nade by the
parties and have rejected those argunents not di scussed herein as
meritless. In order to reflect the foregoing, including

respondent’ s concessi ons,

An order will be issued

denyi ng petitioners’ notion,

and decisions will be entered

under Rul e 155.




