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MVEMORANDUM OPI NI ON

MARVEL, Judge: This matter is before the Court on

respondent’s notion to dismss for |ack of prosecution.

2005.
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Backgr ound

By notice of determ nation dated March 4, 2004, respondent
determ ned that, pursuant to section 6330, he could proceed to

collect by levy the following incone tax liabilities:

Tax year Unpaid incone tax liability

1992 $24, 288. 47
1993 11, 297.73
1994 12, 000. 59
1995 3, 530. 29
1996 8, 788. 57
1997 4,199. 26
1998 2, 055. 46
1999 814. 34

Tot al 66,974. 71

On March 12, 2004, petitioner mailed a letter to the Court,
which we filed on March 16, 2004, as petitioner’s inperfect
petition. Because the inperfect petition did not neet the
requi renents of Rule 331(b), the Court ordered petitioner to file
a proper anended petition by May 3, 2004. On April 26, 2004, the
Court filed petitioner’s anmended petition seeking review of
respondent’s determination to proceed by levy with collection of
petitioner’s Federal incone tax liabilities and seeking a

redeterm nation of petitioner’s enploynent status? with respect

IAIl Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the Internal
Revenue Code in effect at all relevant tines.

2Al t hough petitioner checked the box on the petition form
indicating that his petition was for a redeterm nation of
enpl oynment status, petitioner appears to have done so as a result
of a m sunderstanding. Petitioner is appealing respondent’s
(continued. . .)
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to his 1992, 1993, 1994, 1995, 1996, 1997, 1998, and 1999 taxable
years. Petitioner resided in New York, New York, when his
petition was filed.?

By |letter dated July 26, 2004, respondent contacted
petitioner to schedule a neeting for August 16, 2004, to discuss
a stipulation of facts in this case. By letter dated August 10,
2004, petitioner informed respondent that he would be unable to
attend the schedul ed neeting due to physical injuries received
during the previous nmonth. Petitioner also stated that he had
begun gat hering docunentation for his case and needed respondent
to send himcopies of his tax returns because petitioner’s copies
were “in storage”. By letter dated Cctober 8, 2004, respondent
reschedul ed the neeting for Novenber 10, 2004. Petitioner
cancel ed the Novenber 10, 2004, neeting by a tel ephone call to
respondent. Respondent reschedul ed the neeting for Decenber 3,

2004, and sent petitioner copies of his 1993, 1994, 1995, 1998,

2(...continued)
determ nation that respondent could proceed to collect by |evy
petitioner’s unpaid inconme tax liabilities. One of petitioner’s
argunments in support of his claimthat he does not owe the
liabilities is that he was an enpl oyee, and his enpl oyers should
have wi thheld incone tax fromhis wages. Petitioner apparently
checked the enpl oynment status redeterm nation box because of this
argunment. For reasons stated in this opinion, we do not
separately address petitioner’s argunent.

3Petitioner alleges that the unpaid incone tax liabilities
are the responsibility of his various enployers throughout the
years in question. Petitioner also alleges that his 1992 and
1993 incone tax liabilities were discharged in a ch. 7 bankruptcy
proceedi ng on Dec. 7, 1993.
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and 1999 tax returns.* Petitioner failed to attend the Decenber
3, 2004, neeting, and he did not contact respondent to discuss
reschedul i ng opti ons.

This case was first set for trial during the Court’s March
14, 2005, New York, New York, trial session. A notice setting
case for trial, dated October 8, 2004, and a standing pretrial
order were sent to petitioner. On Decenber 27, 2004, respondent
filed requests for adm ssion. Petitioner’s response to the
request for adm ssions was due on January 24, 2005. The Court
did not receive a response to the request for adm ssions from
petitioner, and, as a result, the statenments of fact in the
request for adm ssions were deened admtted pursuant to Rul e
90(c) .

By |etter dated February 4, 2005, petitioner stated that he
did not attend the Decenber 3, 2004, neeting because respondent
had not mailed himhis remaining tax returns. Petitioner also
stated that he had contacted his previous enployers, who inforned
himthat they no | onger had his records for the years in issue.
He requested copies of his Forns W2, WAage and Tax Statenents,
and Forns 1099 from respondent for years 1989 through 1993.

On March 2, 2005, petitioner, via teleconference with the

Court and respondent’s counsel, requested a continuance due to

“‘Respondent contends that these were the only returns of
petitioner that respondent possessed as of that date.
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his recent hospitalization. The Court ordered petitioner to file
a witten notion for continuance, supported by a doctor’s
statenent, by the end of the business day on March 8, 2005.
Petitioner did not file a witten notion at that tinme, nor did he
attend the March 14, 2005, trial session. At trial, respondent
nmoved to dismss for |lack of prosecution, and the Court granted
t he noti on.

In a letter to the Court dated March 10, 2005, petitioner
requested a continuance. Petitioner’s March 10, 2005, letter was
filed on March 14, 2005, as petitioner’s notion for continuance.
On March 29, 2005, petitioner supplenented his notion for a
continuance with a letter fromhis doctor stating that petitioner
was di sabl ed and bedridden. By order dated April 5, 2005, the
Court vacated its oral direction on the record granting
respondent’s notion to dismss, denied the notion to dismss, and
granted petitioner’s notion for a continuance. The April 5,

2005, order specifically warned petitioner that “No further
continuances wll be granted, barring unusual circunstances” and
schedul ed the case for trial during the Court’s New York, New
York, trial session beginning on June 13, 2005.

By letter dated May 12, 2005, respondent schedul ed a
conference wth petitioner for May 26, 2005, to discuss the
preparation of a stipulation of facts in anticipation of the June

13, 2005, trial. 1In the letter, respondent stressed the
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i nportance of conplying with Rule 91, which requires the parties
to stipulate undisputed facts. Respondent al so advi sed
petitioner of the possibility of a penalty resulting fromthe
initiation of a proceeding for the purposes of delay or to raise
frivol ous or groundl ess argunents and the possibility of
di sm ssal of the case if he did not attend either the schedul ed
nmeeting or the June 13, 2005, trial session. By letter dated
June 3, 2005, respondent schedul ed a conference with petitioner
for June 8, 2005. The June 3, 2005, letter contained the sanme
warni ngs as the May 12, 2005, letter.

On or about June 9, 2005, the parties had a tel econference
with the Court. Petitioner requested that the case be continued
again for nedical reasons. The Court advised petitioner to
attend the trial session and warned himthat his notion for a
second conti nuance woul d be deni ed unl ess he had not been given
an opportunity to present his case before respondent’s Appeals

Ofice.®

As sumarized in both the notice of determ nation and in
attachnments to the notion to dism ss, respondent repeatedly
of fered petitioner opportunities to neet with respondent and to
present information concerning his allegations that collection by
| evy should not proceed. As part of a remarkably consi stent
pattern of nonresponsiveness, petitioner failed to appear at
nmeetings or to respond to requests for information. Because
petitioner failed to neet and present information in support of
his contention that collection should not proceed, the Appeals
of ficer assigned to petitioner’s sec. 6330 proceedi ng determ ned,
after review ng the admnistrative record and naki ng the
determ nations required by sec. 6330, that collection by |evy

(continued. . .)
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On June 13, 2005, petitioner failed to appear at the
cal endar call. Respondent’s counsel appeared and presented a
second notion to dismss for lack of prosecution, along with
docunentary evidence in support of the notion to dismss. The
Court took respondent’s notion to dism ss under advisenent.
Respondent’s notion to dism ss represents that (1) al
material allegations of fact set forth in the anended petition in
support of the assignnments of error have been denied in the
answer; (2) petitioner has not raised any issues upon which
respondent has the burden of proof, and respondent has not
conceded any error assigned in the anended petition; (3)
petitioner has not produced any evidence to support the
assignnments of error in the anended petition; and (4) petitioner
has failed to respond to respondent’s letters requesting that
petitioner attend conferences and produce his records for
respondent’s revi ew.

Di scussi on

The Court may dism ss a case at any tinme and enter a
deci si on agai nst the taxpayer for failure properly to prosecute
his case, failure to conply with the Rules of the Court or any
order of the Court, or for any cause that the Court deens

sufficient. Rule 123(b). D smssal is appropriate where the

5(...continued)
coul d proceed.
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taxpayer’s failure to conply with the Court’s Rules and orders is

due to willfulness, bad faith, or fault. Dusha v. Commi ssSi oner,

82 T.C. 592, 599 (1984). In addition, the Court may dism ss a
case for lack of prosecution if the taxpayer inexcusably fails to
appear at trial and does not otherw se participate in the

resolution of his claim Rule 149(a); Rollercade, Inc. v.

Comm ssioner, 97 T.C. 113, 116-117 (1991); Smth v. Conmm Ssioner,

T.C. Meno. 2003-266, affd. sub nom Hook v. Conm ssioner, 103

Fed. Appx. 661 (10th Cr. 2004).

Petitioner has disregarded the Court’s Rul es and standi ng
pretrial order by failing to cooperate neaningfully with
respondent to prepare this case for trial. Petitioner’s pattern
of canceling or m ssing schedul ed conferences, providing bel ated
notice, if any, of his intent not to attend them and ignoring
respondent’s requests for adm ssion nmade it inpossible for the
parties to exchange information, conduct negotiations, or prepare
a stipulation of facts before trial. Petitioner also failed to
prepare and submt a pretrial nmenmorandum before either of the
schedul ed trial sessions, and he still has not produced docunents
relevant to his case. Petitioner’s nost recent request for
conti nuance was nade fewer than 30 days before the June 13, 2005,

trial session and failed to allege exceptional circunstances as
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requi red by Rule 133,° which further underscores what appears to
be petitioner’s intentional attenpt to unreasonably delay the

proceedi ngs. See Wllians v. Comm ssioner, 119 T.C 276, 279-280

(2002) .

Petitioner was repeatedly warned by respondent’s counsel and
by the Court of the consequences of failing to prepare for trial
and of failing to appear at trial. Despite those warnings,
petitioner repeatedly failed to make any reasonable effort to
denonstrate his good faith and his wllingness to prepare his
case for trial. Although petitioner stated that he would forward
numer ous docunments to respondent, he never sent anything. In
fact, respondent had to send petitioner copies of eight of
petitioner’s tax returns to get petitioner to communicate with
himat all. Furthernore, petitioner did not appear at the June
13, 2005, trial session or docunent any legitimte reason for his
failure to do so.

We find that petitioner has failed to conply with the
Court’s Rules and orders and has failed properly to prosecute

this case. See Rollercade, Inc. v. Conmm ssioner, supra at 116-

117; Smith v. Commi SSioner, supra. Petitioner’'s course of

conduct throughout the proceedi ngs denonstrates that these

Under Rule 133, a notion for continuance filed 30 days or
| ess before the trial date will be denied unless the ground for
conti nuance arose within that period or there was good reason for
not meki ng the notion sooner.



- 10 -

failures are due to his willfulness, bad faith, or fault, and we
conclude that dismssal of this case is appropriate. Petitioner
has not raised any issue upon which respondent has the burden of

proof. See Rule 142(a); Welch v. Helvering, 290 U S 111, 115

(1933) (Conm ssioner’s determ nations are presunmed correct, and
t axpayer bears the burden of proving themwong).’

Accordingly, we shall grant respondent’s notion to dism ss
this case for lack of prosecution, and we shall enter a decision
hol di ng that the Appeals O fice did not abuse its discretion in
determ ning that respondent nmay proceed with the proposed

coll ection action.

An appropriate order

of disnissal and deci sion

will be entered.

'Because petitioner failed to cooperate with respondent’s
requests for information, docunents, neetings, and interviews,
t he burden of proof does not shift to respondent. See sec.
7491( a).



