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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: Respondent determ ned deficiencies of
$7,168 and $7,621 in petitioners’ Federal incone tax for taxable
years 1998 and 1999, respectively.

The issue remaining for decision is whether certain wages
that petitioner MIton L. Hldebran (M. Hil|debran) received

during each of the years at issue are excludable from petition-



-2-
ers’ gross incone for each such year under section 112.' W hold
that they are not.
FI NDI NG OF FACTS

Sone of the facts have been stipulated and are so found.

At the tinme petitioners filed the petition in this case,
they resided in Lake Mary, Florida.

During the years at issue, M. Hildebran's enpl oyer was Bay
Shi p Managenent, Inc. (Bay Ship Managenent).? During those
years, Bay Ship Managenent contracted with the United States Navy
(Navy) to provide nerchant marine® personnel to work on a ship
known as the Shughart. The Shughart was owned by the Navy and
was operated solely at the expense of the United States by the
Mlitary Sealift Command, which is part of the Navy (Navy M -
tary Sealift Command).

During the years at issue, Bay Ship Managenent assigned M.
Hi | debran to work for certain periods during those years as a

mer chant marine on the Shughart. During 1998, M. Hi |l debran

IAIl section references are to the Internal Revenue Code in
effect for the years at issue. Al Rule references are to the
Tax Court Rules of Practice and Procedure.

2During the years at issue, M. Hildebran was a nenber of a
uni on which had contracted with Bay Ship Managenent regarding
certain union nenber rights.

At all relevant tines, a professional nerchant narine, also
known as a nerchant seaman, was a professional mariner who noved
products by ship fromone port to another port. At such tines,
the duties of a nmerchant marine included | oadi ng and unl oadi ng
shi p car go.
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wor ked on the Shughart from January 1 to February 15 and from
June 13 to Novenber 3. During 1999, M. Hil debran worked on the
Shughart from March 9 to July 27. During the periods in 1998 and
1999 when M. Hildebran was working on the Shughart as a nerchant
mari ne enpl oyee of Bay Ship Managenent, he was providing support
to the Navy Mlitary Sealift Command.
The Shughart was operating in a designated conbat zone
during the period July 27, 1997, to July 10, 1999.°%
Consequently, when M. Hildebran served on the Shughart as a
mer chant marine enpl oyee of Bay Ship Managenent during certain
periods in 1998 and 1999, he was in a designated conbat zone for
190 days and 124 days during those respective years. During the
periods in 1998 and 1999 when M. Hildebran was working on the
Shughart as a nerchant marine enpl oyee of Bay Ship Managenent and
was in a designated conbat zone, he received i nm nent danger pay.
At all relevant tinmes, a nerchant marine, |like M.
Hi | debran, who worked on a Navy Mlitary Sealift Comrand ship
i ke the Shughart, was subject to Navy physical standards and
Navy standards of appearance, training, and m ssion conpletion.
As a nmerchant marine working on the Shughart during certain
periods in the years at issue, M. Hildebran was required to, and

did, have security clearances, wear unifornms, receive an anthrax

't is unclear fromthe record whether the Shughart was
operating in a designated conbat zone on July 10, 1999. W have
assuned that it was.
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vacci nation, receive training in small arnms and antiterrorism
and carry a Departnent of Defense identification card which
showed hi s ship assignnment and speciality.

At all relevant tines, before serving on a Navy Mlitary
Sealift Command ship, |ike the Shughart, a nerchant narine, |ike
M. Hildebran, was required to, and did, sign articles of engage-
ment (articles of engagenent) which set forth the nerchant
marine’s commtnent to follow the orders of the Master (i.e., the
Captain) of the ship even in the event of hostilities and regard-
| ess of danger. |In the event that a nmerchant marine assigned to
work on a Navy Mlitary Sealift Command ship were to have refused
to sign articles of engagenent, that individual would not have
been allowed to work on such a ship.

During the years at issue, Bay Ship Managenent al so assigned
M. Hildebran to work for certain periods as a nerchant marine on
a ship known as the SS Sandy Bay. During 1998 and 1999, Bay Ship
Managenent paid M. Hildebran a total of $92,548 and $66, 424,
respectively, for his work as a nmerchant marine during those
respective years on the Shughart and on the SS Sandy Bay.

Petitioners tinely filed Form 1040, U.S. Individual I|ncone
Tax Return, for each of their taxable years 1998 (petitioners’
1998 return) and 1999 (petitioners’ 1999 return). Petitioners
filed Form 1040X, Amended U.S. Individual |Income Tax Return, for

taxabl e year 1998 (petitioners’ anmended 1998 return). 1In peti-
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tioners’ anended 1998 return, they clained that they were enti-

tl ed under section 112 to exclude fromtheir gross inconme $17,220
of wages that M. Hildebran received from Bay Ship Managenent
during 1998 for his work as a nerchant marine on the Shughart.

In petitioners’ 1999 return, petitioners clainmed that they were
entitled under section 112 to exclude fromtheir gross incone
$37,883 of wages that M. Hildebran received fromBay Ship
Managenent during 1999 for his work as a nmerchant marine on the
Shughart.

Respondent issued to petitioners a notice of deficiency
(notice) for taxable years 1998 and 1999. In the notice, respon-
dent determned, inter alia, that petitioners were not entitled
under section 112 to exclude fromtheir gross inconme for 1998 and
1999 the respective wages of M. Hildebran that they excluded
fromgross income in petitioners’ anended 1998 return and peti -
tioners’ 1999 return.

OPI NI ON

We presune that respondent’s exam nation of petitioners’
1998 return, petitioners’ anmended 1998 return, and petitioners’
1999 return began after July 22, 1998, and that section 7491(a)
is applicable in the instant case. However, the parties do not
address whet her the burden of proof relating to the deficiency
determ nations at issue should shift to respondent under section

7491(a). W need not deci de whether that burden shifts to
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respondent. That is because resolution of the issue presented
does not depend on who has the burden of proof.

It is petitioners’ position that they are entitled under
section 112 to exclude fromtheir gross incone the wages that M.
Hi | debran received during each of the years at issue for his work
as a nerchant marine on the Shughart. In support of their
position, petitioners argue that

petitioner herein [M. Hildebran] experienced substan-
tial incidents of mlitary standi ng including but not
limted to a signed agreenent commtting himto orders
fromthe United States Navy, training in small arms and
anti-terrorismand required inoculations for various
ill nesses. Moreover, petitioner wore uniforns and had
to have security clearances prior to depl oynment under
the Mlitary Sealift Conmand. These trappi ngs woul d
seemsufficient for petitioner to claimstatus as an
[sic] uniformed nenber of the United States Arned
Forces pursuant to the definition contained in |.R C
Section 7701(a)(15) and, therefore, eligibility for
exclusion of his relevant inconme under |I.R C  Section
112.

It is respondent’s position that petitioners are not enti-
tl ed under section 112 to exclude fromtheir gross incone the
wages that M. Hildebran received during each of the years at
issue for his work as a nmerchant marine on the Shughart. In
support of respondent’s position, respondent argues that

| . R C. section 112 provides that gross incone does
not include conpensation received for active service as
a nmenber of the Arnmed Forces of the United States for
any nonth during which the taxpayer served in a conbat
zone. |1.R C section 7701(a)(15) defines the term
“Armed Forces of the United States” as including al
active and reserve conponents of the unifornmed services
that are subject to the jurisdiction of the Departnent
of Defense, the Secretary of the Arny, the Secretary of
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the Navy, or the Secretary of the Air Force, as well as
t he Coast Guard. Although petitioner’s [M.

Hi | debran’s] merchant marine occupation required himto
work in support of the United States Navy and to work
wi thin a recogni zed conbat zone, petitioner did not
serve in the Armed Forces of the United States and,
therefore, is not entitled to exclude any portion of
hi s wages from gross incone under |.R C. section 112.

In further support of respondent’s position, respondent
poi nts out that

The Tax Court has consistently denied the conbat
pay exclusion under |I.R C. section 112 to civilian
enpl oyees providing support to the United States mli -
tary. Land v. Conm ssioner, 61 T.C. 675 (1974); Smth
v. Comm ssioner, T.C Meno. 1972-147; Reynolds v.
Comm ssioner, T.C. Meno. 1972-84; Fagerland v. Conm s-
sioner, T.C. Meno. 1971-134. Pilots enployed by pri-
vate airlines flying civilian aircraft under contract
with the Departnent of Defense in support of the United
States mlitary were found not to be nenbers of the
Armed Services and, therefore, not entitled to the
| . R C. section 112 exclusion. Land, 61 T.C 675;
Smth, T.C. Meno. 1972-147; Reynolds, T.C Meno. 1972-
84; Fagerland, T.C Menp. 1971-134. A taxpayer who has
been issued a Departnent of Defense identification card
is not necessarily a nmenber of the Armed forces of the
United States. Land, 61 T.C. 675; Smth, T.C Meno.
1972-147; Reynolds, T.C Menp. 1972-84; Fagerland, T.C
Meno. 1971-134. Merchant marines are civilians and are
not nenbers of the Arnmed Forces of the United States;
therefore, they are not entitled to i ncome exclusion
under I.R C. section 112. Favero v. Conm ssioner, T.C
Meno. 2001-219.

Petitioners counter respondent’s reliance on the foregoing
cases by pointing out certain factual distinctions between those
cases and the instant case. The distinctions between the cases
on which respondent relies and the instant case that petitioners
describe are not material, and petitioners’ reliance on such

distinctions is m spl aced.
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Section 112 provides in pertinent part:

SEC. 112. CERTAI N COVBAT ZONE COMPENSATI ON OF MEMBERS
OF THE ARMED FORCES.

(a) Enlisted Personnel.--Goss inconme does not
i ncl ude conpensation received for active service as a
menber bel ow t he grade of conm ssioned officer in the
Armed Forces of the United States for any nonth during
any part of which such nenber--

(1) served in a conbat zone, or

(2) was hospitalized as a result of wounds,
di sease, or injury incurred while serving in a
conbat zone; but this paragraph shall not apply
for any nonth beginning nore than 2 years after
the date of the term nation of conbatant activi-
ties in such zone.

* * * * * * *

(b) Comm ssioned Oficers.--Goss income does not
i nclude so nmuch of the conpensation as does not exceed
t he maxi mum enl i sted anmount received for active service
as a conm ssioned officer in the Arned Forces of the
United States for any nonth during any part of which
such officer--

(1) served in a conbat zone, or

(2) was hospitalized as a result of wounds,
di sease, or injury incurred while serving in a
conbat zone; but this paragraph shall not apply
for any nonth beginning nore than 2 years after
the date of the term nation of conbatant activi-
ties in such zone.

Section 7701(a)(15) defines the phrase “Arnmed Forces of the
United States” that is used in section 112 as fol |l ows:
SEC. 7701. DEFI NI TI ONS
(a) Wien used in this title, where not otherw se

distinctly expressed or manifestly inconpatible with
the intent thereof--
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(15) Mlitary or naval forces and arned
forces of the United States.--The term“mlitary
or naval forces of the United States” and the term
“Armed Forces of the United States” each includes
all regular and reserve conponents of the uni-
formed services which are subject to the jurisdic-
tion of the Secretary of Defense, the Secretary of
the Arny, the Secretary of the Navy, or the Secre-
tary of the Air Force, and each term al so includes
t he Coast Guard. The nenbers of such forces in-
cl ude comm ssioned officers and personnel bel ow
t he grade of conm ssioned officers in such forces.

On the record before us, we find that at no tinme during the
years at issue was M. Hildebran a nenber of the Arnmed Forces of
the United States within the nmeaning of sections 112 and
7701(a)(15). During those years, Bay Ship Managenent enpl oyed
M. Hildebran as a nmerchant marine, assigned himto work as such
on, inter alia, the Shughart during certain periods in those
years, and paid M. Hildebran for the work that he perforned,
inter alia, while on the Shughart. The Arned Forces of the
United States did not enploy, and did not pay any wages or
conpensation to, M. Hildebran with respect to such work.

Al though M. Hildebran’s work as a nerchant marine on the
Shughart during certain periods in the years at issue was in
support of the Navy Mlitary Sealift Command and al t hough he was
required to, and did, carry a Departnent of Defense identifica-
tion card, sign articles of engagenent, and neet certain Navy

st andards during such periods, those facts did not in any way

change the status of M. Hildebran as a civilian enpl oyee of Bay
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Shi p Managenent . ®

On the instant record, we hold that petitioners are not
entitled under section 112 to exclude fromtheir gross incone any
of the wages that M. Hi |l debran received from Bay Ship Managenent
during each of the years at issue for his work as a nerchant
marine on the Shughart.

We have considered all of the argunents and contentions of
petitioners that are not discussed herein, and we find themto be
wi thout merit and/or irrelevant.

To reflect the foregoing and the concessions of the parties,

Deci sion will be entered under

Rul e 155.

We note that during the years at issue M. Hildebran was a
menber of a union which had contracted wth his enployer Bay Ship
Managenment. Menbers of the Armed Forces of the United States are
prohi bited fromjoining | abor unions. See 10 U.S.C. sec. 976
(2000) .



