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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

LARO, Judge: Petitioners petitioned the Court to
redetermine a $130, 260 deficiency in their 1999 Federal incone
tax and a $26, 052 accuracy-rel ated penalty under section 6662(a).
Fol | ow ng concessions, including petitioners’ concession that the
trust at hand (Re-Cap Trust) is disregarded for Federal incone

tax purposes, we deci de whether petitioners may deduct certain
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anounts as charitable contributions. W hold they may not.
We al so deci de whether petitioners are |iable for the
accuracy-rel ated penalty determ ned by respondent under section
6662(a). W hold they are. Unless otherw se noted, section
references are to the applicable versions of the Internal Revenue
Code. Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

FI NDI NGS OF FACT

Sonme facts were stipulated. The stipulated facts and the
exhibits submtted therewith are incorporated herein by this
reference. W find the stipulated facts accordingly.

Petitioners, husband and wife, resided in San Jose, California,
when their petition was filed. They filed a joint 1999 Form
1040, U.S. Individual Inconme Tax Return. That return reported
that petitioners’ 1999 total income was $19,504 and that their
total tax for that year was $1,024. That return reported that
their total income was attributable to (1) $19, 365 of
conpensation received by petitioner Jerry L. H Il (HIl) from
Re-Cap Trust and (2) $139 of tax-exenpt interest.

H Il is a college-educated individual who has worked in
California for nore than 2 decades as a real estate broker. In
or about 1995, he attended sonme sem nars pronoting the use of
trusts to shelter his liability for Federal incone taxes. He

shortly thereafter formed Re-Cap Trust and transferred nost if
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not all of petitioners’ personal assets to Re-Cap Trust. Neither
H Il nor his wife had beforehand consulted a conpetent
pr of essi onal concerning the Federal incone tax consequences of
Re- Cap Trust.

As to the subject year, Re-Cap Trust filed a 1999 Form 1041,
U.S. Incone Tax Return for Estates and Trusts, that reported
total income of $332,520 and total deductions of $330,818. Wth
t he exception of interest income of $435, the total income was
all attributable to comm ssions for realtor services perforned by
Hll. The deductions clainmed by Re-Cap Trust were in part for
petitioners’ personal expenses, including many of their personal
living expenses. Re-Cap Trust reported on this Form 1041 that
its 1999 total tax was $255.

Re-Cap Trust also clained on that forma deduction for gifts
and donations totaling $21,439. The record does not identify the
i ndi vi dual anounts which go into the $21,439.! Nor does the
record include a “witten acknow edgnent”, sec. 170(f)(8), from

any recipient who received a paynent of $250 or nore.

1 Al though petitioners have referred to various purported
charities and note that the record contains checks drawn on the
checki ng account of Re-Cap Trust, we are unable to reconcile our
total of the checks payable to those referenced “charities” to
the $21, 439 clainmed by petitioners.



OPI NI ON

1. Charitable Contributions

Respondent argues that petitioners may not deduct any
charitable contribution of $250 or nore in that petitioners do
not have the requisite witten acknow edgnent for any of these
anounts. (Respondent has conceded that petitioners nay deduct
all other charitable contributions clainmed as such.) Petitioners
in their brief make no nmention of the witten acknow edgnment
requi renment but argue that Hll's testinony coupled wth cancel ed
checks in evidence entitles themto deduct all of the clained
contributions in dispute. Petitioners’ counsel conceded at trial
that petitioners bear the burden of proof as to this issue.

We agree with respondent that the disputed anmounts are not
deducti bl e given the absence of a witten acknowl edgnent. Under
section 170(f)(8)(A), an individual taxpayer may deduct a
contribution of $250 or nore only if he or she substantiates the
deduction with a contenporaneous witten acknow edgnent by the
donee that neets the requirenents of that section. Addis v.

Comm ssioner, 118 T.C 528, 533-534 (2002); Berry v.

Conmi ssioner, T.C. Menp. 2003-331; Stussy v. Conmm ssioner, T.C

Menp. 2003-232; see also Wyts v. Commi ssioner, T.C. Mno.

2003- 68 (discussion of |egislative history underlying the
enact ment of section 170(f)). That acknow edgnment, which nust be

furni shed by the donee organi zation, nust state the anount of
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cash and descri be other property contributed, indicate whether

t he donee organi zati on provi ded any goods or services in
consideration for the contribution, and provide a description and
good faith estimate of the value of any goods or services

provi ded by the donee organization. Sec. 170(f)(8)(B); sec.

1. 170A-13(f)(2), Income Tax Regs. G ven that petitioners do not
have such a witten acknow edgnent from any of the recipients of
t he di sputed amobunts, and have not established any exception to
this witten acknow edgnent requirenent, see, e.g., Sec.
170(f)(8)(D), we conclude that petitioners are precluded by the
statute from deducting the disputed anbunts as charitable

contri butions.

2. Accuracy-Rel ated Penalty

Respondent al so determ ned that petitioners are |iable for
the accuracy-rel ated penalty under section 6662(a). In relevant
part, section 6662(a) and (b) inposes an accuracy-rel ated penalty
if any portion of an underpaynent is attributable to negligence
or a substantial understatenent of inconme tax. Negligence
includes any failure to make a reasonable attenpt to conmply with
the provisions of the internal revenue laws, any failure to keep
adequat e books and records, and any failure to substantiate itens
properly. Sec. 1.6662-3(b), Income Tax Regs. An understatenent
of income tax is substantial if it exceeds 10 percent of the tax

required to be shown on the return or $5,000. Sec. 6662(d)(1).
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Respondent bears the burden of production under section
7491(c) and must cone forward with sufficient evidence indicating
that it is appropriate to inpose an accuracy-rel ated penalty.

H gbee v. Conm ssioner, 116 T.C 438, 446-447 (2001). Once

respondent has nmet this burden, the taxpayer nmust cone forward
W th persuasi ve evidence that the accuracy-rel ated penalty does
not apply. 1d. The taxpayer may establish, for exanple, that
part or all of the accuracy-related penalty is inapplicable
because it is attributable to an understatenent for which the

t axpayer acted with reasonable cause and in good faith. Sec.
6664(c)(1). Wether a taxpayer acted as such is a factual
determ nation, sec. 1.6664-4(b)(1), Incone Tax Regs., for which
the taxpayer’s effort to assess the proper tax liability is a
very inportant consideration.

Here, petitioners concede that respondent has net his burden
of production in that the parties agree that the understatenent
on petitioners’ return is “substantial” within the neani ng of
section 6662(d)(1). Petitioners argue that they acted reasonably
as to the subject matter of the deficiency in that, they assert,
H Il relied reasonably upon his tax preparer to prepare
petitioners’ 1999 tax return correctly. Although reliance on the
advice of a professional as to the tax treatnent of an item may
sonetinmes be enough to escape the inposition of a section 6662(a)

accuracy-rel ated penalty, see United States v. Boyle, 469 U S.
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241 (1985); sec. 1.6664-4(b), Incone Tax Regs., i ndividual
t axpayers relying upon this exception nmust prove by a
preponderance of evidence: (1) The adviser was a conpetent
pr of essi onal who had sufficient expertise to justify reliance;
(2) the taxpayer provided necessary and accurate information to
the adviser; and (3) the taxpayer actually relied in good faith

on the adviser’s judgnent, Neonatol ogy Associates, P. A V.

Commi ssioner, 115 T.C. 43, 99 (2000), affd. 299 F.3d 221 (3d Cr

2002); Ellwest Stereo Theatres, Inc. v. Conmm ssioner, T.C Meno.

1995-610; see also Rule 142(a)(1). On the basis of the credible
evidence in the record, which we do not find includes the
testinmony of Hill, we are unable to conclude that each of these
requi renents has been net. To say the least, H Il is a

col | ege-educat ed i ndi vidual who for many years has known about
his obligation to pay Federal incone taxes on the incone
generated fromhis services, yet neither he nor his wfe ever
consul ted a conpetent professional concerning the Federal inconme
tax consequences of Re-Cap Trust, which, according to their
reporting position, now conceded by themto be wong, allowed
themto deduct otherw se nondeducti bl e personal expenses and
ultimately pay only $1,279 of incone taxes ($1,024 + $255) on
$332, 085 of personal service inconme ($332,520 - $435). W
sustain respondent’s determ nation as to the accuracy-rel ated

penal ty.



All argunments made by the parties have been consi dered, and
t hose argunents not discussed herein have been found to be

without nmerit. To reflect respondent’s concessions,

Deci sion will be entered

under Rul e 155.




