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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: Respondent determ ned the follow ng defi-
ciency in, and additions to, petitioner’s Federal incone tax

(tax):1?

!Respondent al so determined interest on the anpbunts of those
itenms as provided by | aw.
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Additions to tax
Year Defi ci ency Sec. 6651(a)(1)?2 Sec. 6651(a)(2) Sec. 6654(a)
1997 $3, 088 $694. 35 $570. 91 $166. 23

The issues remaining for decision are:?

(1) Does petitioner have unreported wage i ncone for his
t axabl e year 1997? W hold that he does.

(2) |Is petitioner liable for his taxable year 1997 for an
addition to tax under section 6651(a)(1)? W hold that he is.

(3) Is petitioner liable for his taxable year 1997 for an
addition to tax under section 6654(a)? W hold that he is.

Backgr ound

Sone of the facts have been stipulated and are so found.

Petitioner had a mailing address in Moweaqua, Illinois, at
the tinme he filed the petition.

During 1997, R WP. Enterprises, Inc., d/b/a Rat’s Wole
Pl ace, paid petitioner wages of $11,130. That conpany wi thheld
fromthose wages FICA tax and Medicare tax of $690 and $161
respectively.

During 1997, Trading Specialties International, Inc., paid

petitioner wages of $15,522. That conpany w thheld fromthose

2All section references are to the Internal Revenue Code in
effect for the year at issue. Al Rule references are to the Tax
Court Rules of Practice and Procedure.

%Respondent concedes that petitioner is not liable for his
taxabl e year 1997 for an addition to tax under sec. 6651(a)(2).
Respondent conceded in the parties’ stipulation of facts that
petitioner had prepaid credits in excess of those determned in
the notice of deficiency (notice) issued to himfor that year.
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wages Federal incone tax, FICA tax, and Medicare tax of $2, $962,
and $225, respectively.

During 1997, Wrld of Powersports, Inc., paid petitioner
wages of $38. That conpany withheld fromthose wages FI CA tax of
$2.

During 1997, petitioner did not nmake any estinmated tax
paynments to the Internal Revenue Servi ce.

Petitioner did not file a tax return for his taxable year
1997.

On January 31, 2002, petitioner filed the petition in this
case. The petition contains allegations, contentions, argunents,
and questions that the Court finds to be frivol ous and/or ground-
| ess.

On March 7, 2003, respondent submtted respondent’s tri al
menmorandumin this case. Attached to respondent’s trial menoran-
dum was a copy of a draft of a stipulation of facts proposed by
petitioner (petitioner’s proposed stipulation of facts) as well
as petitioner’s cover |letter dated February 28, 2003, transmt-
ting such proposed stipulation of facts to respondent’s counsel
(petitioner’s February 28, 2003 transmttal letter).

In an Order dated March 10, 2003 (March 10, 2003 Order), the
Court ordered respondent’s trial menorandum including the
attachnments thereto, to be filed as of the date of receipt by the

Court. In that O der, the Court found that certain statenents
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and argunents set forth in petitioner’s proposed stipul ati on of
facts and petitioner’s February 28, 2003 transmttal letter are
frivol ous and/or groundless. In the March 10, 2003 Order, the
Court rem nded petitioner about section 6673(a) and adnoni shed
himthat, in the event he continued to advance frivol ous and/ or
groundl ess contentions and argunents, the Court would be inclined
to inpose a penalty not in excess of $25,000 on hi munder section
6673(a)(1).

On March 10, 2003, petitioner submtted petitioner’s trial
menorandumto the Court. In an Order dated March 11, 2003 (March
11, 2003 Order), the Court ordered petitioner’s trial nmenorandum
to be filed as of the date of receipt by the Court. |In that
Order, the Court found that petitioner’s trial nmenorandum set
forth issues, statenents, contentions, and argunents that are
frivolous and groundless. In the Court’s March 11, 2003 Order,
the Court rem nded petitioner about its March 10, 2003 Order and
i ssued a second rem nder to petitioner about section 6673(a) and
a second adnonition to himthat, in the event he continued to
advance frivol ous and/or groundl ess statenents, contentions, and
argunents, the Court would be inclined to inpose a penalty not in
excess of $25,000 on hi munder section 6673(a)(1).

On March 24, 2003, at the call of this case fromthe cal en-
dar (calendar call) at the Court’s trial session in Chicago,

II'linois, the Court again rem nded petitioner that, in the event
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he advanced frivol ous and/or groundl ess contentions and argunents
at trial, the Court would inpose a penalty on hi munder section
6673(a)(1). The Court al so advised petitioner at the cal endar
call that, in the event he advanced such types of contentions and
argunents at trial, as opposed to presenting facts that are
relevant to resolving the issues remaining in the instant case,
the Court would probably not allow himto testify about such
frivol ous and/ or groundl ess contentions and argunents.

On March 24, 2003, this case was called for trial. Peti-
tioner was the only witness. The follow ng colloquy took pl ace
between the Court and petitioner during petitioner’s testinony:

THE COURT: * * * M. Hilvety, you may now testify
to any facts that are relevant to resolving the deter-
mnations in the notice of deficiency that remain at
issue in this case.

THE WTNESS: Well, the fact is that the notice of
deficiency is deficient on its face because it has no
section listed for the deficiency.

THE COURT: That’'s a legal argunent. | want any
facts that you want to testify to that * * * [are]
relevant to resolving the issues that remain in this
case.

THE WTNESS: Well, the Internal Revenue Service
is required to state what the tax is derived from under
section 62--

THE COURT: That’'s an argunent, and it’'s a frivo-
| ous argunent, and | told you this norning and I’ |
tell you now [|’'Ill give you one nore chance, and
unl ess you're going to start testifying to facts that
are relevant to resolving the issues in this case as
opposed to making frivolous and/or groundl ess conten-
tions and argunents, you wll be excused fromtestify-
ing altogether, and I will entertain a notion to dis-
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mss for failure to properly prosecute this case.
Do you understand what |’m saying to you?
THE W TNESS: Yes, | do.
THE COURT: Okay. Now, what facts that are rele-
vant to resolving the issues that remain in this case

do you want to testify about?

THE WTNESS: In light * * * [of] what you ve just
said, | have nothing else.

On cross-exam nation, the follow ng dial ogue took pl ace
bet ween respondent’s counsel and petitioner:

Q M. Hlvety, you did not file a tax return for
t axabl e year 1997, did you?

A | could not find in the Internal Revenue Code
anywhere where | was required by law, witten by Con-
gress, to file a return.

Q Sir, did you or did you not file a tax return
for 19977

THE WTNESS: No, | did not.

The Court did not order any posttrial briefs in this case.
Nonet hel ess, on March 26, 2003, petitioner submtted to the Court
a docunent that the Court had filed as petitioner’s supplenent to
petitioner’s trial nmenmorandum (petitioner’s supplenent). Peti-
tioner’s suppl enent contains questions, statenments, contentions,
and argunents that the Court finds to be frivol ous and/or ground-
|l ess. Petitioner’s supplenment also argues for the first tinme
that respondent nmailed the notice to himwth respect to his

t axabl e year 1997 after the period of Iimtations prescribed by
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section 6501 for that year had expired.

Di scussi on

Petitioner has introduced no credi ble evidence wth respect
to any factual issue relevant to ascertaining whether the deter-
mnations in the notice are erroneous. W find that petitioner
has the burden of proving that those determ nations are w ong.

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933); sec.

7491( a) .

Petitioner proffered no evidence and advanced no argunent
establishing that respondent’s determ nation that he had wage
i ncone for 1997 totaling $26,690 is in error. |Indeed, petitioner
concedes in the parties’ stipulation of facts in this case that
he had that amount of wage incone for that year.

Nor has petitioner proffered any evidence or advanced any
argunment establishing that respondent is wong in determning
that he is |liable for his taxable year 1997 for additions to tax
under sections 6651(a)(1) and 6654(a).*

We now turn to section 6673(a)(1), a provision that the
Court brought to petitioner’s attention several tinmes both before
and during the trial in this case. The Court specifically

advi sed petitioner before and during trial that the questions,

“Petitioner conceded on cross-exanination at trial and in
petitioner’s supplenent to petitioner’s trial nmenorandumthat he
did not file a return for his taxable year 1997. W concl ude
t hat respondent has satisfied respondent’s burden of production
under sec. 7491(c).
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statenents, contentions, and argunents that he was advancing in
his trial nmenorandum and that he attenpted to advance at trial
were frivol ous and/ or groundl ess. Mreover, the Court rem nded
petitioner before and during trial about section 6673(a)(1l) and
adnoni shed himthat, in the event he continued to make frivol ous
and/ or groundl ess statenents, contentions, and argunents, the
Court would be inclined to inpose a penalty on hi munder that
section. Nonetheless, petitioner persisted throughout the course
of the proceedings in this case in advancing frivol ous and/ or
groundl ess questions, statenents, contentions, and argunents.

Section 6673(a) (1) authorizes the Court to inpose a penalty
in favor of the United States in an anobunt not to exceed $25, 000
whenever it appears that a taxpayer’s position in a proceeding is
frivol ous and/ or groundl ess or that the taxpayer institutes or
mai ntains a proceeding in the Court primarily for del ay.

On the instant record, we find that petitioner’s position in
this case is frivolous and/or groundl ess® and that he instituted
and mai ntained this proceeding primarily for delay. Accordingly,
we shall inpose a penalty on petitioner under section 6673(a)(1)

in the anount of $500.

SAl t hough not pled in the petition, petitioner argues for
the first time in petitioner’s supplenent to petitioner’s trial
menor andum that the period of Iimtations under sec. 6501 with
respect to his taxable year 1997 has expired. That argunent is
groundl ess. Petitioner did not file a tax return for 1997. W
hold that the period of Iimtations for that year has not ex-
pired. Sec. 6501(c)(3).
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We have considered all of petitioner’s contentions, argu-
ments, and requests that are not discussed herein, and we find
themto be without nerit and/or irrelevant.

To reflect the foregoing and respondent’s concessi on,

Deci sion will be entered under

Rul e 155.



