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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

PARI S, Judge:

Respondent determ ned a deficiency of $3,618

Federal incone tax for 2006. After concessions,!?

the issue for decision is whether petitioners are entitled to

2009,

The notice of deficiency disallowd exenptions and credits
related to a third dependent, AT, petitioners’ mnor grandchild.
The parties filed a stipulation of settled issues on June 22,

resol ving al

issues related to AT in favor of petitioners.
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dependency exenption deductions and child tax credits under
sections 1512 and 24, respectively, for Leslie Hines’
(petitioner’s) sons, M¥ and GH, froma forner marri age.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Nebraska at the tine the petition was fil ed.

Before his marriage to Linda H nes, petitioner was married
to Ms. Barbara Wke (Ms. Wke), fornerly Barbara Hi nes.
Petitioner and Ms. Wke have two children, MH, who was born in
1989, and GH, who was born in 1990.

On Septenber 11, 1995, petitioner and Ms. Wke divorced.
The District Court of Saline County, Nebraska, issued a decree of
di ssolution of marriage (divorce decree) awardi ng custody of the
two children to Ms. Wke. Petitioner was awarded |i beral
visitation rights and ordered to nake child support paynents to
Ms. Wke. That court granted petitioner the right to claima
dependency exenption deduction for GH on Federal and State tax

returns for 1995 and all subsequent years. The District Court

2Section references are to the Internal Revenue Code of
1986, as anended, and all Rule references are to the Tax Court
Rul es of Practice and Procedure, unless otherw se indicated.

3This Court refers to minor children by their initials. See
Rul e 27(a)(3).
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judge and petitioner’s attorney signed and executed the divorce
decr ee.

On January 22, 1999, the District Court of Saline County,
Nebraska, issued an order (nodified decree) nodifying the divorce
decree. The nodified decree maintained custody of the children
with Ms. Wke and continued petitioner’s visitation privileges.
The nodified decree still required the petitioner to make child
support paynents to Ms. Wke. However, the nodified decree
significantly changed petitioner’s right to cl ai m dependency
exenption deductions. The nodified decree provided that
petitioner was entitled to claimthe dependency exenption
deduction for both children if he was current on his child
support paynents at the conclusion of the tax year. The decree
provided the follow ng process for transferring the exenption.
First, Ms. Wke would deliver a release to the exenption to the
county clerk. Second the clerk, upon verification that all child
support paynents were nade, would deliver the release to
petitioner. The nodified decree was signed only by the District
Court judge.

In 1999 Ms. Wke, without perm ssion of the State court,
| eft Nebraska with the two children. She did not provide a
forwardi ng address to petitioner, and he subsequently | ost al
contact with his children. Despite this petitioner continued to

make regul ar child support paynents. Additionally, every year
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petitioner clainmed dependency exenption deductions for the two
children on his tax return. M. Wke never executed a Form 8332,
Rel ease of Claimto Exenption for Child of D vorced or Separated
paynents, even though the nodified decree specifically required
her to do so.

For tax year 2006, petitioners tinely filed Form 1040A, U.S.
I ndi vi dual I ncone Tax Return, attached to their return a copy of
the nodified decree, and cl ai ned dependency exenpti on deducti ons
and child tax credits for both V\H and GH M. Wke al so cl ai ned
dependency exenption deductions and child tax credits for both M
and GH M. Wke was the custodial parent of MH and GH for 2006.

OPI NI ON

| . Dependency Exenpti on Deducti on

Section 151(c) allows taxpayers to deduct an exenption for
each individual who qualifies as a dependent as defined in
section 152. Section 152 provides several definitions for a
dependent, including section 152(e), which specifies howto
determ ne the dependent status of children of divorced parents.
The exceptions of section 152(e)(1) apply if a child receives
nore than half of her support from her parents, the parents are
di vorced, and the parents have custody of the child for nore than
hal f of the tax year.

If the requirenents of section 152(e)(1) are net the

custodi al parent may claimthe exenption, unless all of the
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criteria for one of the section 152(e) exceptions have been net.
The only rel evant exception is section 152(e)(2), which provides
that the noncustodi al parent nmay claimthe dependent exenption
for a calendar year only if:
(A) the custodial parent signs a witten

declaration (in such manner and formas the Secretary

may by regul ations prescribe) that such custodi al

parent will not claimsuch child as a dependent for any

t axabl e year beginning in such cal endar year, and

(B) the noncustodial parent attaches such witten

declaration to the noncustodial parent’s return for the

t axabl e year begi nning during such cal endar year.
The regulations in effect in 2006 specify that the declaration
requi red under section 152(e)(2) must be nmade either on a
conpl eted Form 8332 or on a statenent conformng to the substance
of Form 8332. See sec. 1.152-4T(a), Q%A-3, Tenporary |Incone Tax
Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984).4 Form 8332 requires a
taxpayer to furnish (1) the names of the children for whom
exenption clains were rel eased, (2) the years for which the
clains were released, (3) the signature of the custodial parent,
(4) the date of the custodial parent’s signature, (5) the nanme of
t he noncustodi al parent claimng the exenption, and (6) the

Soci al Security nunbers for the custodial and noncust odi al

parents.

“The Court notes that tenporary regul ati ons have bi ndi ng
effect and are entitled to the sanme weight as final regul ations.
See Peterson Marital Trust v. Comm ssioner, 102 T.C. 790, 797
(1994), affd. 78 F.3d 795 (2d G r. 1996).
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Ms. Wke’'s failure to sign either a Form 8332 or a
substantially equi val ent docunent is the controlling factor in
this case. The signature of the custodial parent rel easing the
claimto the dependent exenption is a statutory requirenent that
cannot be waived. See sec. 152(e)(2) (providing that “the
custodial parent signs a witten declaration”); Mller v.

Comm ssioner, 114 T.C. 184, 190 (2000) affd. on other grounds sub

nom Lovejoy v. Conmm ssioner, 293 F.3d 1208 (10th Cr. 2002).

Al though this Court has allowed the use of a divorce decree to
serve as a substantially equival ent docunent to a Form 8332 in
appropriate cases, a decree that was not signed by the custodi al

parent is not sufficient. Conpare Boltinghouse v. Conm Ssioner,

T.C. Meno. 2003-134, with MIller v. Conm Ssioner, supra.

Petitioners have provided no evidence that Ms. Wke has ever
signed a Form 8332 or equival ent docunent, nor was any signed
docunent attached to their 2006 tax return. Therefore,
petitioners have not nmet the statutory requirenents necessary to
cl aimthe dependency exenption deducti ons.

Al though this Court is synpathetic to petitioner’s
difficulties in acquiring a signed Form 8332, especially during
t hose years when the children’s whereabouts were unknown, the
statutory | anguage clearly controls this case. Absent a signed
rel ease by the custodial parent, petitioner is unable to claim

dependency exenption deductions for his sons. Neither
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petitioner’s faithful paynents of child support nor Ms. Wke’s
failure to conply with her divorce decree and State lawis
sufficient to release the deduction to petitioner. Wthout a
conpl eted Form 8332 or a substantially equival ent docunent,
petitioner, as the noncustodi al parent, does not qualify for the
deductions under section 151.

I'l. Child Tax Credit

Section 24(a) provides that a taxpayer may claima credit
for each qualifying child. A taxpayer may satisfy the qualifying
child requirenent if a taxpayer establishes entitlenent to the
dependency exenption deducti on under the exception of section

152(e)(2). Walker v. Conm ssioner, T.C Meno. 2008-194. Because

petitioners have failed to satisfy the requirenents under section
152(e)(2), as discussed above, they are ineligible for the child
tax credit provided by section 24(a) for WH and GH in tax year
2006.

To reflect the foregoing and the concessions of the parties,

Deci sion will be entered

under Rul e 155.




