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ARMEN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent

for any other case.

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2003.
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Respondent determ ned a deficiency in petitioners’ Federal
income tax for 2003 of $2,076.50. The sole issue for decision is
whet her Kenneth W Hi nson properly deducted $7,200 paid to his
ex-wi fe in 2003 as alinony under section 71(b). W hold that he
did not.

Backgr ound

Sonme of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhi bits.

At the tinme the petition was filed, Kenneth W Hinson
(petitioner) and Waldraut N. Hinson resided in Ponte Vedra Beach,
Fl ori da. 2

Petitioner and Linda H nson were married in Decenber 1969
and divorced in March 1993. The Final Judgnent of D ssolution of
Marriage (divorce decree) provided that, inter alia, petitioner
was to pay his ex-w fe $1,200 per month in “rehabilitative
al i rony” until June 30, 1996. The divorce decree al so provided
that petitioner was to pay his ex-wife a total of $72,000 in
“l unp-sum al i nony”, payable in installnments of $600 per nonth,

begi nning July 1, 1996, and endi ng June 30, 2006. The divorce

2 Al though Kenneth and Wl draut Hi nson petitioned the Court
in response to respondent’s notice of deficiency, only M. H nson
appeared at trial. Further, the sole issue presented in this
case concerns paynents M. Hi nson nade to his ex-wife in 2003.
Therefore, as a matter of convenience, we refer to M. Hinson
al one as petitioner.
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decree did not specify whether petitioner’s obligation to nake
t hese paynments would term nate upon his ex-wife’'s death

In 2003, petitioner paid his ex-wife $7,200 in nonthly
install ments per the divorce decree. Respondent contends that
t hese paynents did not qualify as alinony under the Interna
Revenue Code.

D scussi on®

Section 71(a) provides the general rule that alinony
paynments are included in the gross incone of the payee spouse;
section 215(a) provides the conplenentary general rule that
al i nrony paynents are tax deductible by the payor spouse in “an
anount equal to the alinony or separate maintenance paynents paid
during such individual’s taxable year.”

The term “al i nrony” means any alinony as defined in section
71. Section 71(b) provides:

SEC. 71(b). Alinony or Separate Miintenance
Paynents Defi ned. --For purposes of this section-

(1) In general.—The term “alinony or
separate mai ntenance paynent” nmeans any
paynment in cash if-

(A) such paynent is received by (or
on behalf of) a spouse under a divorce
or separation instrunent,

(B) the divorce or separation
i nstrunment does not designate such
paynment as a paynent which is not

3 The issue for decision is essentially legal in nature;
accordingly, we decide it without regard to the burden of proof.
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i ncludable in gross income * * * and not
al l owabl e as a deducti on under section
215,

(© in the case of an individual
| egally separated from his spouse under
a decree of divorce or of separate
mai nt enance, the payee spouse and the
payor spouse are not nenbers of the sane
househol d at the tinme such paynent is
made, and

(D) there is no liability to make
any such paynent for any period after
the death of the payee spouse and there
is no liability to make any paynent (in
cash or property) as a substitute for
such paynents after the death of the
payee spouse.

Both parties agree that petitioner’s paynments to his ex-wfe
satisfied the requirenents set out in section 71(b)(1)(A), (B)
and (C). Paynent was nade in cash, nmade pursuant to a “divorce
or separation instrument” as described in section 71(b)(2)(CO
and the paynent was not ineligible for the section 71 and 215
deduction/inclusion schene. At the tinme of paynent, petitioner
and his ex-wife were not nenbers of the sanme household. The
di sagreenent in this case is solely about whether petitioner’s
paynments satisfied section 71(b)(1)(D); i.e., whether
petitioner’s liability to make paynents woul d have term nated in
the event of his ex-wife’'s death. |If the paynments woul d have
termnated in the event of his ex-wfe’'s death, the paynents
woul d have been “alinony”. Because it seens clear that

petitioner’s paynents woul d not have terminated in the event of
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his ex-wife’'s death, we agree with respondent that the paynents
were not alinony.

As petitioner’s divorce decree is silent on whether his
mont hly paynments to his ex-wi fe would survive her death, our
analysis is guided by Florida State law. “Although Federal |aw
controls in determning petitioner’s incone tax liability * * *
State law is necessarily inplicated in the inquiry inasnmuch as
the nature of petitioner’s liability for the paynent” was based

in Florida | aw Berry v. Comm ssioner, T.C Meno. 2000-373,

affd. 36 Fed. Appx. 400 (10th G r. 2002); see also, e.g., Sanpson

v. Comm ssioner, 81 T.C. 614, 618 (1983), affd. w thout published

opinion 829 F.2d 39 (6th Cr. 1987). |In Conm ssioner v. Estate

of Bosch, 387 U. S. 456, 465 (1967), the Suprene Court addressed
the neans for determining State law in the context of a Federal
tax case and stated that “the State’ s hi ghest court is the best
authority on its own |aw”

Florida’ s alinmony statute specifically permts a trial court
to award alinony in the formof periodic paynents, |unp-sum
paynents, or both. See Fla. Stat. Ann. sec. 61.08(1) (West
2006). “By definition, ‘lunp-sumalinony’ is a fixed and certain
anmount, the right to which is vested in the recipient and which
is not therefore subject to increase, reduction, or termnation
in the event of any contingency, specifically including those of

death or remarriage.” Boyd v. Boyd, 478 So. 2d 356, 357 (Fla.
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Ct. App. 1985). According to the Florida Suprene Court, an award
of lunp-sum alinony survives the death of both the obligor and

the obligee. See Canakaris v. Canakaris, 382 So. 2d 1197, 1201

(Fla. 1980); see also Fla. Stat. Ann. sec. 61.075(2) (West 2006);

Filipov v. Filipov, 717 So. 2d 1082, 1084 (Fla. C. App. 1998).

Thus, it seens clear that an award of lunp-sumalinony in this
case woul d not neet the requirement of section 71(b)(1)(D) for
deduction eligibility.

Petitioner argues that the |abel of “lunp-sumalinony” in
hi s di vorce decree should not be conclusive. Accordingly, he
directs us to casel aw di scussing the reasons behind a typi cal
award of lunp-sum alinony and points to the differences between
his situation and the cases cited by respondent. Although
applying the principle of substance over formis often
appropriate, this Court is not in a position to review the trial
court’s specific award of “lunp-sumalinony”, nor is it our place
to second-guess the award’s function on the record we have before
us.

Accordingly, we hold that petitioner’s deduction of the
$7,200 paid to his ex-wife in 2003 was inproper as it did not
meet the definition of “alinony” under section 71(b)(1)(D)

To reflect our disposition of the disputed issue,

Decision will be entered

for respondent.




