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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned a $1, 361 defi ci ency
in petitioner’s 2001 Federal inconme tax. The issues for decision

are: (1) What anount of the $2,301 in interest petitioner

1 At trial, M. Thornton appeared on behal f of petitioner.
M. Thornton, however, did not sign the briefs filed by
petitioner.
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received from Bank One, N. A (Bank One), in 2001 is taxable; and
(2) what amount of the IRA distributions totaling $9, 788
petitioner received fromJanus Capital Goup (Janus) in 2001 is
t axabl e.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the referenced exhibits are
i ncorporated herein by this reference. At the tine he filed the
petition, petitioner resided in Ol ando, Florida.
| nt er est

Petitioner held three certificates of deposit (CDs) with
Bank One that matured in 2001. During 2001, petitioner received
interest paynments from Bank One of $568.53, $789.21, and $944. 72.

| RA Distributions

As of May 23, 2000, petitioner had a bal ance of $9,430.82 in
a Strong Funds (Strong) | RA account.

On August 17, 2000, petitioner established a traditional |IRA
account with Janus with funds transferred fromthe Strong | RA
account. Petitioner filled out a “Janus Traditional |IRA
Application”, and under the heading “Traditional |IRA” he checked
the box for “Transfer of existing Traditional |RA from another
cust odi an.”

During 2001, petitioner received IRA distributions from

Janus of $19.86, $393.19, $5,410.13, and $3, 966. 76. Janus sent
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petitioner Forns 1099-R, Distributions From Pensions, Annuities,
Retirement or Profit-Sharing Plans, |IRAs, Insurance Contracts,
etc., for these distributions. The Forns 1099-R listed the
t axabl e amounts of these distributions as $19. 86, $393. 19,
$5, 410. 13, and $3, 966. 76.

During 2001, petitioner also held a non-IRA account with
Janus.

2001 Tax Return

On his 2001 Federal inconme tax return, petitioner reported
$92.45 in interest, $7,325 of ordinary dividends, zero of total
| RA di stributions, and zero of taxable IRA distributions. The
reported interest was from First Union and Huntington National
Bank. The reported ordinary dividends were from | nvesco,
Fidelity, American Century, Janus, Vanguard, and PBHG

Noti ce of Deficiency

In a notice of deficiency, respondent determ ned that
petitioner failed to report $2,301 in interest and a $9, 788

taxable IRA distribution.?

2 Respondent did not seek to increase the deficiency by the
anmounts of the interest ($1.46) and the | RA distribution ($1.94)
in excess of the anmpbunts determned in the notice of deficiency.
Respondent rounded the figures reported to the Internal Revenue
Service down to whole dollars in his conputations.
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OPI NI ON

Petitioner has neither clainmed nor shown that he satisfied
the requirements of section 7491(a)® to shift the burden of proof
to respondent with regard to any factual issue. Accordingly,
petitioner bears the burden of proof. See Rule 142(a).
| nt er est

G oss incone includes all incone from whatever source
derived, including interest. Sec. 61(a)(4). Petitioner
stipulated that during 2001 he received $2,301 of interest from
Bank One.

Petitioner relies on his own testinony to establish that a
portion of the interest he received in 2001 from Bank One is not
taxable. W found petitioner’s testinony to be general, vague,
conclusory, and/or questionable in certain material respects.

Petitioner clainms he earned only $241 in interest from Bank
One in 2001 because the total value of the CDs was $30, 000 and
the annual interest rate was 7.7 percent. Accordingly,
petitioner conceded $241 of the $2,301 in interest determ ned by
respondent. It is unclear, however, how petitioner calcul ated
the $241. He clains he received interest for only 42 days, until

February 12, 2001 (the date the three CDs matured), in 2001, and

8 Unless otherwise indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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$241 is the interest on $30,000 for 42 days. Petitioner clained
he was “an accrual basis taxpayer” and that he should report the
interest when it was earned rather than when he received it.

The amount of any item of gross inconme shall be included in
the gross income for the taxable year in which it is received by
t he taxpayer unl ess under the nethod of accounting used by the
t axpayer the anount is properly accounted for as of a different
period. Sec. 451(a). Petitioner presented no credible evidence
that he used the accrual nmethod of accounting. Additionally,
petitioner testified that in previous years he reported interest
incone as he received it and as it was reported to himon Forns
1099-INT, Interest Income. Furthernore, petitioner failed to
report any interest from Bank One on his 2001 return.

Petitioner was vague, absentm nded, and nonresponsive when
answering certain questions about the Bank One CDs. Despite
having cl ear nmenories of events fromthe 1980s and 1990s and the
exact maturity date of the Bank One CDs, petitioner clained
menory |l oss as to the anmount he received in 2001 fromthe Bank
One CDs. He was unwilling to admt or deny whether he received
the interest fromthe Bank One CDs in 2001, even though he signed
the stipulation of facts on the day of trial stipulating he
received $2,301 in interest from Bank One in 2001.

Under the circunstances, we are not required to, and

generally do not, rely on petitioner’s testinony to sustain his
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burden of establishing error in respondent’s determ nations. See

Lerch v. Comm ssioner, 877 F.2d 624, 631-632 (7th Gr. 1989),

affg. T.C. Meno. 1987-295; Geiger v. Conmm ssioner, 440 F.2d 688,

689-690 (9th Cr. 1971), affg. per curiamT.C Meno. 1969-159;

Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986).

Accordi ngly, we sustain respondent’s determ nation regarding
petitioner’s interest inconme for 2001.

| RA Distributions

Petitioner stipulated that he received distributions
totaling $9,788 fromthe Janus IRA in 2001. Petitioner admtted
that the “growh” of his IRA is taxable; however, he contends
that a portion of the IRA distributions is not taxable.

Section 408(d)(1) provides generally that “any anount paid
or distributed out of an individual retirenment plan shall be
i ncluded in gross incone by the payee or distributee, as the case
may be, in the manner provided under section 72.” The term
“individual retirenent plan” includes an IRA. Sec. 7701(a)(37).
All distributions during any taxable year are treated as one
di stribution, and the value of the contract, the inconme on the
contract, and the investnent in the contract are conputed as of
the close of the cal endar year in which the taxable year begins.
See sec. 408(d)(2).

CGeneral ly, taxpayers have no basis in an IRA. Sec. 1.408-

4(a)(2), Inconme Tax Regs. A taxpayer has a basis in IRA
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contributions to the extent the contributions are consi dered an
“investnment in the contract”. Secs. 72(e), 408(d); Al pern v.

Conmi ssioner, T.C. Menp. 2000-246. Nondeducti bl e contri buti ons

to an RA mnus any prior withdrawals or distributions of
nondeducti bl e contributions constitutes a taxpayer’s investnent

in the contract. Sec. 72(e); Canpbell v. Conm ssioner, 108 T.C

54, 61-62 (1997). Nondeductible contributions, however, nust be
desi gnated as such and reported on Form 8606, Nondeductible |IRA
Contributions, |IRA Basis, and Nontaxable IRA Distributions, in

t he manner prescribed by the Internal Revenue Code. Sec.

408(0)(4); Alpern v. Conm ssioner, supra.

Petitioner admtted that he | acked a conpl ete paper trai
for his IRAs. Petitioner relies on his own testinony to
establish that a portion of the IRA distributions in 2001 was not
t axabl e.

Petitioner clained that in 1994 Mellon Bank i nappropriately
“converted” an account he held there froma regular account to an
| RA account, and it was these funds that he eventually
transferred to the Strong IRA. W found petitioner’s testinony
to be general, vague, conclusory, and/or questionable in certain
material respects. Petitioner’s testinony was contradi ctory as
to when he opened this alleged non-IRA account at Ml | on Bank
(1980, the late 1980s, or 1993) and as to what kind of alleged

non-|1 RA account it was (a savings account, a CD, or a “timnmed
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deposit”). Petitioner also testified that the Strong account he
opened was not an | RA account even though he stipulated to the
contrary, the docunentary evidence is to the contrary, and he
testified that he sent the noney from Mellon Bank to Strong as an
| RA direct transfer.

Under the circunstances, we are not required to, and
generally do not, rely on petitioner’s testinony to sustain his
burden of establishing error in respondent’s determ nations. See

Lerch v. Commi ssioner, supra; Ceiger v. Comni Ssioner, supra;

Tokarski v. Conm ssioner, supra. The Court is not required to

accept petitioner’s unsubstantiated testinony. See Wod v.

Conmm ssi oner, 338 F.2d 602, 605 (9th Cr. 1964), affg. 41 T.C

593 (1964). The Court need not accept at face value a witness’'s
testinmony that is self-interested or otherw se questi onable. See

Archer v. Comm ssioner, 227 F.2d 270, 273 (5th Gr. 1955), affg.

a Menorandum Qpinion of this Court; Wiss v. Conm ssioner, 221

F.2d 152, 156 (8th Gir. 1955), affg. T.C. Memp. 1954-51;

Schr oeder v. Commi ssioner, T.C Meno. 1986-467.

There is no evidence that petitioner filed Forns 8606. The
evi dence does not establish the initial source of the funds in
the Janus IRA or that petitioner has any basis (“investnent in
the contract”) in the Janus IRA. Accordingly, we sustain
respondent’s determ nation regarding petitioner’s |IRA

di stributions for 2001.



Concl usi on

We note that petitioner attached docunents to his posttrial
briefs. Evidence nust be submitted at trial; docunents attached
to briefs and statenents nmade therein do not constitute evidence
and will not be considered by the Court. Rule 143(b); Evans v.

Conm ssioner, 48 T.C. 704, 709 (1967), affd. per curiam413 F. 2d

1047 (9th Gr. 1969); Lonbard v. Conm ssioner, T.C. Meno.

1994- 154, affd. w thout published opinion 57 F.3d 1066 (4th G
1995). Accordingly, these docunents are not in evidence.

To reflect the foregoing,

Deci sion will be entered

for respondent.




