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PAJAK, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se

i ndi cated, section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure. The decision to be
entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned deficiencies of $10,929 and $9,778 in
petitioner’s 1996 and 1997 Federal incone taxes, respectively.
This Court nust decide (1) whether petitioner engaged in a bed
and breakfast activity for profit within the neaning of section
183 and (2) whether petitioner is entitled to head of househol d
filing status.

Sonme of the facts in this case have been stipulated and are
so found. Petitioner resided in Killbuck, New York, at the tine
he filed his petition.

In 1977, petitioner built a house at 6161 Sullivan Hol | ow,
Ki | | buck, New York, 14748 (Sullivan Holl ow residence). The
Sul I'i van Hol | ow resi dence has six bedroons, three full baths, a
living room kitchen, dining room deck, hot tub, and two
satellite television systens. Petitioner and his then-wfe
jointly held title to the Sullivan Hol |l ow residence and |ived
there with their four children. Petitioner and his then-wfe
divorced in 1992. In 1993, petitioner purchased his forner
wife's interest in the Sullivan Holl ow residence.

During the taxable years in issue, petitioner worked full -
tinme as an elenentary school principal. Petitioner’s job as a
principal required himto work for 11 nonths annually.

In 1994, petitioner started what he terned The Canel ot Inn
Bed & Breakfast (Canmelot Inn) at the Sullivan Holl ow residence.

During 1996 and 1997, petitioner and his then-fiancé, Mary Ann
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Hughes (Ms. Hughes), worked at the Canelot Inn. During the
taxabl e years in issue, Ms. Hughes worked full-time as a school
psychol ogi st. M. Hughes had a house in Al egany, New York, and
resided in the house with her son. Petitioner lived in M.
Hughes’ Al | egany house during the years in issue.

Petitioner reported i ncone and expenses fromthe bed and

breakfast activity on his individual Federal tax returns for the
t axabl e years 1994 through 1997 on Schedules C, Profit or Loss

From Busi ness, as foll ows:

G oss | ncone Tot al Expenses Total Losses
Tax Year Report ed d ai ned d ai nmed
1994 $152 $26, 284 $26, 132
1995 3,872 38, 909 35, 037
1996 2,325 57, 457 55, 132
1997 5, 254 53, 223 47, 969

Additionally, for the taxable years 1996 and 1997 petitioner
reported zero incone in each year and cl ained | osses of $1, 384
and $1, 065, respectively, on Schedules F, Profit or Loss From
Farm ng, with respect to beef cattle activity. Petitioner did
not own any cattle in either 1996 or 1997. Petitioner also
claimed | osses for the taxable years 1994 and 1995 of $3, 198 and
$4, 040, respectively, with respect to beef cattle activity, on
his Schedules F. Petitioner also reported incone of $185 and
clained a loss of $824 in 1997 with respect to a woodwor ki ng
activity. The record is otherwi se silent about this activity.

On his 1996 and 1997 Federal tax returns, petitioner clained
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head of household filing status based on his claimthat he
provi ded a household for his daughter Jame. Jam e was born on
April 16, 1977. During 1996 and 1997, Jame was a full-tinme
student at Penn State University. During these years, Jame
remai ned at Penn State University for the sumrer nonths as a
participant in the ROIC program

Respondent determ ned that the Canel ot Inn was not an
activity engaged in for profit wthin the nmeaning of section 183.
For the taxable years 1996 and 1997, respondent disallowed the
deductions for Schedul e C expenses cl ainmed by petitioner with
respect to the bed and breakfast activity of $57,457 and $53, 223,
respectively. Respondent allowed petitioner Schedule A
deductions for taxes which had been clainmed on his Schedul es C of
$1,810 and $4,568 for 1996 and 1997, respectively, plus an
addi tional deduction in 1996 of $3,545 for State taxes w thheld.
Respondent al so all owed petitioner Schedule A deductions for
nortgage i nterest which had been clained on his Schedules Cin
1996 and 1997 of $6, 744 and $6, 368, respectively. Respondent
al l owed mi scel | aneous deductions of $958 and $3, 880, for 1996 and
1997, respectively, for the renai ning expenses deducted on his
Schedul es C. Respondent al so determ ned that petitioner did not
qualify for head of household filing status for the taxable years

in issue.
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On his Schedules C, petitioner clainmed total deductions, as

fol | ows:
1996 1997

Adverti sing $3, 324 $2, 849
Car and truck 6,673 5 772
Depr eci ati on 13, 303 13,176
| nsur ance 2,791 1, 374
| nt er est

Mor t gage 6, 744 6, 368

Q her 3,726 3,442
Legal and prof essi onal

servi ces 3, 686 4,047
O fice expense 109 396
Repai rs and nai nt enance 8,720 - 0 -
Suppl i es - 0 - 2,510
Taxes and |icense 1,810 4,568
Travel / Meal s 1,103 917
Uilities 3, 643 6, 008
O her expenses 1,825 1,796

Tot al $57, 457 $53, 223

It appears from an exam nation of these deductions that nmany of
them were personal, nondeducti bl e expenses. Sec. 262. For
i nstance, petitioner admtted that he did not use an attorney in
t he day-to-day operations of the bed and breakfast. Petitioner
clainmed that there were a “lot of other issues that canme up where
my ex-wife was attacking ny use of the property as a bed and
breakfast.” As stated, petitioner had purchased his forner
wife's interest in the property prior to the start of the bed and
breakfast activity. He deducted part of these |egal expenses on
hi s Schedul es C

At trial, respondent asserted that “petitioner’s bed and

breakfast activity was a honegrown tax shelter to shelter his W2
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incone.” A review of the record proves this to be an accurate
assessnment. In addition, during 1996 and 1997, petitioner owned
no beef cattle, reported no inconme from beef cattle, yet clained
| osses of $1,384 and $1, 065 from beef cattle on his Schedules F
For 1997, petitioner clainmed $824 additional |osses on a second
Schedule C froman all eged wood working activity. Petitioner’s
use of various schedules on his returns shows that he had | earned
to use themas a tax cash cow.

Section 183(a) disallows any deduction attributable to
activities not engaged in for profit except as provi ded under
section 183(b). Section 183(b)(1) allows those deductions which
ot herwi se are allowabl e regardl ess of profit objective. Section
183(b)(2) allows those deductions which would be allowable if the
activity were engaged in for profit, but only to the extent that
gross incone attributable to the activity exceeds the deductions
permtted by section 183(b)(1). Section 183(c) defines “activity
not engaged in for profit” as “any activity other than one with
respect to which deductions are allowable for the taxable year
under section 162 or under paragraph (1) or (2) of section 212.”

The basic standard for determ ning whether an expense is
deducti bl e under section 162 and 212 (and thus not subject to the
limtations of section 183) is the followi ng: a taxpayer nust
show that he or she engaged in or carried on the activity with an

actual and honest objective of making a profit. Ronnen v.
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Commi ssioner, 90 T.C. 74, 91 (1988); Dreicer v. Comm ssioner, 78

T.C. 642, 645 (1982), affd. w thout opinion 702 F.2d 1205 (D.C
Cir. 1983). Wile a taxpayer need not have a reasonabl e
expectation of profit, the facts and circunstances nust
denonstrate that he or she entered into the activity, or
continued the activity, with the actual and honest objective of

making a profit. Taube v. Comm ssioner, 88 T.C 464, 478 (1987);

Dreicer v. Conm ssioner, supra at 645. The taxpayer’s objective

to make a profit nust be anal yzed by | ooking at all the

surrounding facts. Dreicer v. Conm ssioner, supra at 645. These

facts are given greater weight than the taxpayer’s nere statenent
of intent. Id.

Section 1.183-2(b), Inconme Tax Regs., provides a
nonexcl usive list of relevant factors which should be considered
in determ ning whether the taxpayer has the requisite profit
objective. The factors are: (1) The manner in which the
t axpayer carries on the activity; (2) the expertise of the
t axpayer or advisers; (3) the tinme and effort expended by the
taxpayer in carrying on the activity; (4) the expectation that
the assets used in the activity may appreciate in value; (5) the
success of the taxpayer in carrying on other simlar or
dissimlar activities; (6) the taxpayer's history of incone or
| osses with respect to the activity; (7) the amobunt of occasi onal
profits, if any, which are earned; (8) the financial status of

t he taxpayer; and (9) any elenents indicating personal pleasure
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or recreation. Sec. 1.183-2(b), Inconme Tax Regs. These factors

are not applicable or appropriate in every case. Abranson v.

Commi ssioner, 86 T.C 360, 371 (1986). The facts and

ci rcunstances of the case in issue remain the primary test. |d.

In determ ning whether petitioner was engaged in the bed and
breakfast activity with the requisite intent to nmake a profit,
all of the facts and circunstances of his situation nust be taken

into account. Golanty v. Conmmi ssioner, 72 T.C 411, 426 (1979),

affd. wi thout published opinion 647 F.2d 170 (9th Gr. 1981);
sec. 1.183-2(a) and (b), Incone Tax Regs. No single factor is
controlling, nor is the existence of a majority of factors
favoring or disfavoring a profit objective necessarily

controlling. Hendricks v. Conm ssioner, 32 F.3d 94, 98 (4th G

1994), affg. T.C. Meno. 1993-396; sec. 1.183-2(b), Incone Tax

Regs.

Petitioner generally bears the burden of proof with respect

to this determnation. Rule 142(a); Golanty v. Conm SsSioner,

supra at 426; MCarthy v. Conm ssioner, T.C Meno. 2000-135.

Petitioner does not argue the applicability of section 7491(a),

and the record does not reflect that section 7491(a) applies.

We first consider the manner in which the taxpayer carries
on the activity. The fact that a taxpayer carries on the
activity in a businesslike manner and mai ntai ns conpl ete and
accurate books and records may indicate a profit objective.

Engdahl v. Comm ssioner, 72 T.C. 659, 666 (1979); sec. 1.183-




2(b)(1), Incone Tax Regs.

Petitioner maintained a separate bank account for the
Canmel ot Inn. Petitioner had sonme books and records of his
activity. Petitioner filed a “Business Certificate” with the
Cattaraugus County Clerk to certify that he was doi ng busi ness as
the Canelot Inn. Wile the maintenance of accurate records is
necessary for the purpose of substantiating deductions, record

keepi ng al one i s not enough.

Petitioner also provided a docunent titled “The Canel ot |nn
Bed and Breakfast Business Plan”. This is not a business plan.
This is nore accurately titled on the second page as a “History
and Description of the Business”. Petitioner’s so-called
“busi ness plan” established no business goals for the Canel ot
Inn. Petitioner did not keep the type of records which could be
used to increase the profitability of a business. Petitioner
never prepared budgets or market projections which would outline
strategies for ensuring a profitable business venture and nmaki ng
i nformed busi ness decisions on a periodic basis. Such | ack of
i nformati on upon which to nmake educated busi ness deci sions tends
to belie a taxpayer's contentions that an activity was pursued
with the primary objective of making a profit. Dodge v.
Comm ssioner, T.C Meno. 1998-89, affd. w thout published opinion

188 F. 3d 507 (6th Gr. 1999).

Petitioner never ascertai ned how or when he woul d make a

profit or how he could change his operating nmethods to inprove
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his profitability. To begin with, petitioner stated that his
| ocation “was one mle off Route 417 on a side road called
Sul l'ivan Hol |l ow, which pretty nmuch neant that | wasn’'t going to
get drive by business.” Petitioner testified that he "“cut back
quite a bit on advertising” and reduced the price charged for the
roons. Petitioner’s ads were attractive but did not display his
bui | di ng, apparently because his bed and breakfast building would
not conpare favorably with ot her bed and breakfast buil dings
whi ch were pictured in the other ads he offered into evidence.
W note that none of the changes nade by petitioner, in essence
to reduce | osses and control costs, had any material effect.
Petitioner continued to incur sizeable |osses. Thus, we find
petitioner did not carry on the activity in a businesslike
manner. W conclude that this factor is not indicative of the

requi site profit objective.

We consider the expertise of the taxpayer. A taxpayer’s
expertise, research, and study of an activity, as well as his
consultation wth experts, may be indicative of a profit
objective. Sec. 1.183-2(b)(2), Income Tax Regs. Prior to
operating the Canelot Inn, petitioner served as a chef in the
United States Arny. M. Hughes worked during college as a
housekeeper and receptionist at a notel. Petitioner belonged to
the Cattaraugus County Tourism Bureau and the National Bed and
Br eakf ast Association. However, petitioner testified that he had
no prior experience operating a bed and breakfast. Prior to

starting the bed and breakfast, petitioner did not consult
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experts. Nor did petitioner consult wi th business experts during
the regul ar course of operations for the bed and breakfast. It
appears over the course of the activity that petitioner gained
little expertise regarding the business aspects and profitability
of a bed and breakfast activity. Petitioner clained he went into
the bed and breakfast activity to cover his additional expenses
fromhis divorce, yet he only had | osses. W conclude that this

factor is not indicative of a profit objective.

We consider the tinme and effort expended by the taxpayer in
carrying on the activity. An intent to derive a profit may be
denonstrated by a taxpayer who devotes nmuch of his personal tinme
and effort to the activity, a taxpayer who w thdraws from anot her
occupation to devote nost of his energies to the activity, or a
t axpayer who devotes a limted anount of tine but enploys
conpetent and qualified people to carry on the activity. Sec.

1.183-2(b)(3), Incone Tax Regs.

During the taxable years in issue, petitioner worked full-
time as an elementary school principal. Petitioner’s official
wor kday was from8 a.m to 4 p.m Petitioner would al so have
early nmorning neetings and after-school activities. Petitioner
stated that his work days as principal varied but that there were
“times 1'd feel like | was putting in a 16 hour day.” During the
1997 taxable year, petitioner also clained he operated a
woodwor ki ng busi ness. M. Hughes was al so enployed full-tinme as
a school psychologist. Petitioner does not contend that any

ot her individuals were enployed by the Canel ot Inn. Mbst
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inportant is that petitioner generally participated in the bed
and breakfast activity only when he was not at his full-tine job
as a school principal. On the whole, in addition to petitioner’s
full -time occupation and ot her business activities, petitioner
expended only mnimal tinme and effort on the bed and breakfast
activity. W conclude that this factor is not indicative of a

profit objective.

We consider the taxpayer’s expectation that assets used in
the activity may appreciate in value. The term“profit”
enconpasses appreciation in the value of assets used in the
activity. Sec. 1.183-2(b)(4), Inconme Tax Regs. Accordingly, a
profit objective may be inferred even where there are no
operating profits, so long as the appreciation in value of the
activity' s assets exceeds its operating expenses of the current

year and its accunul ated | osses fromprior years. Golanty v.

Conmi ssioner, 72 T.C. at 427-428.

Petitioner argues that he expects the Canelot Inn's primry
asset, the residence, to appreciate in value. Petitioner offered
a residential appraisal that the market value of the Sullivan
Hol | ow resi dence was $115, 000 as of August 31, 1994. Petitioner
of fered no evidence of the market value of the residence as of
the years in issue. Based on an appraisal, the market val ue of
the Sullivan House residence as of April 18, 2002, was $260, 000.
Petitioner’s accunmul ated | osses from 1994 t hrough 1997 year total
$164, 270. Assumi ng that the residence appreciated in val ue each

year from 1994 through 2002, then the accunul ated | osses of the
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Camel ot I nn through 1997 exceeded the residence’ s appreciation in
value at that tinme. The goal nust be to realize a profit in the

entire operation. Bessenyey v. Conm ssioner, 45 T.C 261, 274

(1965), affd. 379 F.2d 252 (2d Cr. 1967). Petitioner testified

that he purchased the residence fromhis ex-w fe because “First

of all, the land that this house is built on has been in ny
famly since about 1840. Second of all, | constructed the hone
myself literally with hammer and nails.” Petitioner did not

purchase the Sullivan Holl ow residence for specul ative
appreci ation. Consequently, we conclude this factor weighs

against finding a profit objective.

We consider the taxpayer’s success in carrying on other
simlar or dissimlar activities. W have recognized that a
t axpayer’s success in other business activities may indicate a

profit objective. Hoyle v. Conm ssioner, T.C Meno. 1994-592;

sec. 1.183-2(b)(5), Income Tax Regs. Petitioner purportedly
conduct ed several other business activities prior to, and during,
the tinme he operated the bed and breakfast activity. During the
years 1994 t hrough 1997, petitioner, who had no cattle, allegedly
was engaged in a beef cattle activity. Wth respect to that
activity, petitioner reported | osses of $3,198, $4,040, $1, 384,
and $1, 065, respectively, for those years on his Schedules F. In
1994, petitioner reported an $8,167 loss with respect to an
asbest os and radon abatenent activity. Petitioner reported a
profit of $1,838 with respect to the asbestos and radon abat enment

activity in 1995. 1In 1997, petitioner reported an $824 | oss with
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respect to a woodworking activity. W conclude that the largely
unsuccessful results frompetitioner’s other purported activities

do not indicate a profit objective.

We consider the taxpayer’s history of incone or |osses with
respect to the activity. A history of |osses over an extended
period of tinme may indicate the absence of a profit objective.

Allen v. Conm ssioner, 72 T.C. 28, 35 (1979); sec. 1.183-2(b)(6),

| nconme Tax Regs. The magnitude of the activity’'s losses in
conparison wth its revenues is an indication that the taxpayer

did not have a profit objective. Dodge v. Comm ssioner, T.C

Meno. 1998-89, affd. w thout published opinion 188 F.3d 507 (6th
Cir. 1999). 1In this case, petitioner’s |osses in conparison with
his revenues are substantial. No profits have ever been
generated frompetitioner’s bed and breakfast activity, and none
are expected in the near future. This factor weighs agai nst

finding a profit objective.

We consider the anount of occasional profits, if any, which
are earned. If an activity generates only small, infrequent
profits and typically generates |arge | osses, the taxpayer
conducting the activity may not have a profit objective. Sec.
1.183-2(b)(7), Income Tax Regs. In this context, profit neans
econom c profit, independent of tax savings. Seanan V.

Commi ssioner, 84 T.C 564, 588 (1985). As we have set forth

above, petitioner has a history of substantial |osses. There is
no indication fromthe record that petitioner can realistically

expect profitability in the near future. This factor weighs
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against finding a profit objective.

We consider the financial status of the taxpayer.
Substantial inconme fromsources other than the activity in
question, particularly if the losses fromthe activity generate
substantial tax benefits, may indicate that the activity is not

engaged in for profit. Hllmn v. Comm ssioner, T.C. Mno. 1999-

255; sec. 1.183-2(b)(8), Income Tax Regs. During the taxable
years 1996 and 1997, petitioner reported unrel ated gross inconme
of $67,414 and $65, 295, respectively. During the sanme years,
petitioner reported Schedule C |l osses fromthe bed and breakf ast
activity of $55,132 and $47, 969, respectively. Petitioner used
these |l osses to reduce his gross incone by 82 percent for 1996
and 74 percent for 1997. These reductions |led to substantial tax
savings for petitioner. Consequently, this factor wei ghs agai nst

a finding of a profit objective.

G ven due consideration to the record as a whole, we find
that during the taxable years in issue petitioner did not operate
the bed and breakfast activity with an intent to make a profit.
Accordi ngly, we sustain respondent’s disall owance of petitioner’s

Schedul e C deducti ons.

We next consider whether petitioner is entitled to head of
househol d filing status for 1996 and 1997. Petitioner contends
that he naintai ned a household for his daughter Jam e during the
t axabl e years 1996 and 1997. Respondent determ ned t hat

petitioner’s proper filing status for the taxable year at issue



is single.

Section 2(b), in relevant part, defines head of household as
an unmarried taxpayer who maintains as his hone a househol d which
constitutes for nore than one-half of such taxable year the
princi pal place of abode of a person who is an unmarried son or
daughter of the taxpayer. Sec. 2(b)(1)(A)(i). The term
“principal place of abode” is synonynous with “hone”. Sec. 1.2-
(2)(c)(1), Income Tax Regs. A taxpayer shall be considered as
mai nt ai ni ng a household only if he pays nore than one-half the
costs of the household. Sec. 1.2-2(d), Inconme Tax Regs. The
costs of maintaining a household include property taxes, nortgage
interest, rent, utility charges, upkeep and repairs, property
i nsurance, and food consuned on the prem ses. 1d.

During the taxable years at issue, Jame was a full-tine
student at Penn State University. [In 1996 and 1997, Jam e
remai ned at college during the summer nonths as a participant in
the ROTC program Petitioner testified that “for the nost part
[Jam e] wasn't in the area at all. She was away at college.”
Petitioner, although unmarried during the taxable years in issue,
has not nmet the requirenents to file as head of househol d.
Petitioner lived in Ms. Hughes’ residence during the years in
issue. Petitioner testified that he paid weekly child support to
his former wife during the taxable years in issue. Petitioner
did not offer evidence that he provided nore than one-half the

costs of maintaining a household for hinself and Jam e.
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Petitioner did not provide any evidence of the total annual costs
of maintaining a household for hinself and Jam e. Accordingly,
we sustain respondent’s determ nation with respect to this issue.

To the extent that we have not addressed any of the parties’
argunents, we have consi dered them and concl ude they are
irrelevant or without nerit.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




