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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COLVI N, Judge: Respondent determ ned a deficiency in
petitioner’s income tax of $13,676.50 for 2002, and additions to

tax of $1,997.80 for failure to file under section 6651(a)(1)?

1 Section references are to the Internal Revenue Code as
anended and in effect in 2002. Rul e references are to the Tax
Court Rules of Practice and Procedure.

(continued. . .)
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and $239.28 for failure to pay estimated tax under section 6654.

The issues for decision are:

1. Wether petitioner is liable for income tax in the
anount determ ned by respondent. W hold that he is.

2. \Whether petitioner is liable for additions to tax for
failure to file under section 6651(a)(1l) and for failure to pay
estimated tax under section 6654. W hold that he is.

3. Wiether petitioner is liable for the addition to tax for
failure to pay under section 6651(a)(2). W hold that he is not.

4. \Vhether petitioner is |iable for a penalty under section
6673 for instituting proceedings primarily for delay and for
mai ntai ning frivol ous or groundl ess positions. W hold that he
iS.

FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

A. Petiti oner

Petitioner resided in Texarkana, Texas, when he filed the
petition. In 2002, he received wages of $70,332 from Cooper Tire
& Rubber Co., interest of $28 and savings bond i ncone of $1 from

Texar Federal Credit Union, a distribution of $348 from GE

Y(...continued)

Respondent stated in the explanation of incone tax
exam nation changes attached to the notice of deficiency and
alleged in the answer that petitioner was liable for additions to
tax of $1,450.01 for failure to file under sec. 6651(a)(1l) and
$547.78 for failure to pay tax under sec. 6651(a)(2) totaling
$1, 997. 79.
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Capital Section 401k Asset Maintenance Plan, and a distribution
of $4,7992 from Cooper Tire & Rubber Cash d ear.

Petitioner made no inconme tax or estimted tax paynents for
2002. Federal incone tax was withheld fromhis incone for 2002
in the amount of $7,232. Petitioner did not file a Federal
incone tax return for 2002. He mailed a 32-page docunent
entitled “Notice of Affidavit Statenment in Rebuttal to Internal
Revenue Code Section 6011 For Year Period Endi ng Decenber 31,
2002” to respondent’s national office on May 8, 2003. Init,
petitioner argued that he was not subject to tax for 2002
because, inter alia: (1) Filing Federal inconme tax returns is
voluntary; (2) paying incone tax based on a Form 1040, U. S
I ndi vi dual Incone Tax Return, is an illegal kickback; (3) taxable
i ncome applies only to sources frominternational or foreign
comerce; (4) petitioner’s domcile is outside the United States
because he lives in the “conpact state of Texas state republic”;
(5) he is not a “United States Person”, donestic partnership,
donestic corporation, estate or trust; (6) the term “enpl oyee”
applies only to those working for public service; and (7) his
wages are not included in gross incone. Petitioner attached
about a hundred pages of exhibits to the 32-page docunent,

i ncl udi ng purported copyright notices published in a newspaper of

2 The parties agree that $767 of the $4,799 distribution is
taxable if petitioner is subject to Federal incone tax.
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general circulation, UCC financing statenents, and 58 pages of
tax protester information by Larken Rose.?3

Respondent determ ned that petitioner had a $13,676. 50
deficiency and had $7,232 tax wthheld, |eaving a balance due of
$6, 444. 50.

During infornmal discovery, respondent wote petitioner and
stated, inter alia, that petitioner’s argunents were frivol ous
and that he m ght be subject to a penalty under section 6673.
Respondent agai n warned petitioner about his potential liability
for a penalty under section 6673 in the anendnent to answer and
in respondent’s pretrial nmenorandum

OPI NI ON

A. VWhet her Petitioner Is Liable for I ncone Tax for 2002 in the
Anpunt Det erni ned by Respondent

Petitioner contends that he is not liable for inconme tax for
2002 in the anobunt determ ned by respondent. W disagree.
Petitioner stipulated that he received wages, interest,
savi ngs bond incone, and distributions in 2002 as determ ned by
respondent. However, he continues to contend that those itens
are not taxable for reasons provided in the statenent that he
filed in lieu of a Form 1040. Petitioner’s argunents are

frivol ous, and we perceive no need to refute themw th sonber

3 Larken Rose was sentenced to 15 nonths in prison for not
filing returns and advancing frivol ous argunents. See United
States v. Rose, 2005 W. 3216739 (E.D. Pa., Nov. 28, 2005).
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reasoni ng and copious citation of precedent; to do so m ght
suggest that these argunents have sone colorable nerit. See

Crain v. Comm ssioner, 737 F.2d 1417, 1417 (5th GCr. 1984). W

conclude that petitioner is |iable for incone tax for 2002 in the
anount determ ned by respondent.

B. VWhether Petitioner |Is Liable for Additions to Tax for 2002

Section 7491(c) places on the Comm ssioner the burden of
produci ng evidence that it is appropriate to inpose a particular
addition to tax or penalty. To neet that burden, the
Comm ssi oner need not produce evidence relating to defenses such
as reasonabl e cause or substantial authority. Higbee v.

Commi ssioner, 116 T.C. 438, 446 (2001); H Conf. Rept. 105-599,

at 241 (1998), 1998-3 C.B. 747, 995.

Respondent has net the burden of production with respect to
the additions to tax for failure to file a return under section
6651(a) (1) for 2002 by showi ng that petitioner did not file a
return for that year and for failure to pay estimated tax under
section 6654 by showi ng that petitioner did not pay estinmated
tax. However, respondent did not do so with respect to section
6651(a) (2).

Section 6651(a)(2) provides for an addition to tax in
i nstances where there is a failure to pay the anmount of tax shown
on a return. The addition to tax under section 6651(a)(2)

applies only when an anount of tax is shown on a return. Cabirac
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v. Comm ssioner, 120 T.C. 163, 170 (2003). Petitioner did not

file a valid return for 2002. Section 6651(g)(2) provides that a
return prepared by the Secretary under section 6020(b) is the
return filed by the taxpayer for purposes of determ ning an
addition to tax under section 6651(a)(2). Id.

Respondent alleged in the pretrial nmenorandum t hat
respondent had prepared a substitute for petitioner’s 2002 incone
tax return and a Form 13496, | RC Section 6020(b) Certification,
and attached to the Form 13496 transcripts of account for
petitioner’s 2002 tax year, Form 4549, |ncone Tax Exam nation
Changes, and Form 886-A, Explanation of Itenms. However, those
docunents are not in the record, and respondent produced no
evi dence show ng that it is appropriate to inpose the addition to
tax for failure to pay tax shown on petitioner’s return for the
year in issue. Thus, respondent has not net the burden of
production under section 7491(c) with respect to the addition to
tax for failure to pay under section 6651(a)(2).

Petitioner made no argunent that he was not |iable for the
additions to tax for 2002 for failure to file under section
6651(a)(1), or failure to pay estimted tax under section 6654.

We conclude that petitioner is liable for the additions to
tax for 2002 for failure to file under section 6651(a)(1) and for

failure to pay estimated tax under section 6654.



-7 -

C. VWhether Petitioner Is Liable for a Penalty Under Section
6673

In the anendnent to answer and at trial, respondent contends
that petitioner is liable for a penalty under section 6673 on the
grounds that petitioner nmade only frivol ous argunents and
instituted these proceedings primarily for del ay.

The Court nay inpose a penalty of up to $25,000 if the
t axpayer’s position or positions are frivolous or groundl ess or
the proceedings were instituted primarily for delay. Sec.
6673(a)(1)(B). A taxpayer’s position is frivolous or groundl ess
if it is contrary to established | aw and unsupported by a

reasoned, col orable argunment for change in the law. Col eman v.

Comm ssioner, 791 F.2d 68, 71 (7th Gr. 1986); Glligan v.

Conmi ssioner, T.C. Menp. 2004-194. Petitioner took frivol ous

positions before and during trial despite anple warnings before
trial fromrespondent. W conclude that petitioner instituted
and mai ntai ned these proceedings primarily for delay. W find
that petitioner is liable for a penalty under section 6673 in the
amount of $2, 000.

To reflect the foregoing,

Deci sion will be

entered under Rul e 155.




