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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MARVEL, Judge: Petitioners, father and son, have run a
farm ng operation (Holdner Farmnms) since 1977. Each petitioner
effectively reported one-half of Hol dner Farms’ gross incone for

2004, 2005, and 2006 on Schedules F, Profit or Loss From Farm ng,
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and Schedules D, Capital Gains and Losses, of their respective
Federal inconme tax returns for those years, but they did not
split the expenses equally or file Federal partnership returns.
Petitioner WlliamF. Holdner (WIIiam Hol dner) deducted nost of
Hol dner Farns’ expenses on Schedul es F attached to his 2004-2006
returns.

In separate notices of deficiency issued to petitioners,
respondent determ ned that (1) Holdner Farnms was a partnership
(or a joint venture taxed as a partnership) for Federal incone
tax purposes in 2004-2006, (2) petitioners were equal partners in
the partnership, and (3) WIIliam Hol dner was liable for the
section 6662 accuracy-rel ated penalty for 2004-2006. To protect
agai nst a whi psaw situation, respondent allocated 100 percent of
Hol dner Farns’ income to each petitioner, disallowed all
expenses, ? and determ ned the follow ng deficiencies and

penal ti es:

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code), as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

2Respondent’ s counsel explained at trial that respondent
t ook these positions to avoid a potential whipsaw situation and
to bring the entire case before the Court. Respondent’s counsel
acknow edged that each petitioner should be allocated only one-
hal f of Holdner Farns’ gross incone and that each petitioner
shoul d be all owed to deduct one-half of Hol dner Farns’ expenses.
Respondent does not intend to pursue deficiencies and penalties
in the amounts shown on the notices of deficiency.
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Def i ci ency Sec. 6662 Penalty

Randal W WIlliamF. Randal W WIlIliamF.
Year Hol dner Hol dner Hol dner Hol dner
2004 1$192, 731 $264, 016 - - $52, 803
2005 136, 443 215, 211 - - 43,042
2006 197, 999 296, 554 - - 59, 311

Al nmonetary anounts have been rounded to the nearest
dol | ar.

Petitioners tinely petitioned this Court to review
respondent’s determ nations. Respondent noved to consolidate
petitioners’ cases for trial, briefing, and opinion, and we
granted respondent’s notion. The issues for decision are: (1)
Whet her petitioners’ Holdner Farnms activity was a partnership (or
a joint venture taxed as a partnership) for Federal incone tax
pur poses during 2004-2006; (2) if so, whether partnership
expenses nust be allocated in accordance with partnership incong;
i.e., 50 percent to each petitioner; and (3) whether WIIliam
Hol dner is liable for the section 6662 accuracy-related penalty
for 2004-2006.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated. W incorporate the
stipulated facts into our findings by this reference.

Petitioners resided in Oregon when their petitions were filed.
Wl liam Hol dner, a certified public accountant, is the father of

petitioner Randal W Hol dner (Randal Hol dner).



Backgr ound: 1968-77

In 1968 or 1969 WIIliam Hol dner purchased two cows, a bull,
and a horse (collectively, livestock). H s daughter and his son,
Randal Hol dner, bred the cattle and showed the |ivestock at 4-H
and Future Farmers of Anmerica events, and the children’'s
livestock activity expanded each year.

The famly kept the livestock at the Hone Place, a 3.36-acre
property in Scappoose, Oregon, that was inproved by petitioners’
hone,® a barn, and an equi pnent shed and included a pasture. The
Home Place was titled in WIliam Hol dner’s name. The record does
not di sclose when WIIliam Hol dner purchased the Hone Place or how
much he paid for the property.

In 1972 WIIliam Hol dner purchased the Chapman property, a
17-acre parcel in Scappoose, Oregon, consisting of a testing
station and a pasture, for $17,000. WIIiam Hol dner |ater
purchased a nobile honme for the Chapman property for around
$10,000. In 1974 WIIliam Hol dner purchased the Dutch Canyon
property, a 100-acre parcel in Scappoose, Oregon, consisting of a
barn, a cattle processing facility, a pollution control system
and a pasture, for $100,000. The Chapnan property and the Dutch

Canyon property were titled in WIIliam Hol dner’s nane. For

SWIlliam Hol dner still owns the Home Pl ace property, but
petitioners no |longer live there.



- 5 -
conveni ence, we shall refer to the Hone Pl ace, the Chapman
property, and the Dutch Canyon property collectively as the
separately owned properties.

1. Hol dner Farnms’ Fornmtion: 1977

In 1977 Randal Hol dner graduated from high school. He
showed little interest in college, so his father offered hima
deal -—in lieu of paying for a college education, WIIiam Hol dner
woul d invest in a farm ng business for him Specifically,

W 1iam Hol dner proposed that Randal Hol dner manage the day-to-
day farmng activity on the separately owned properties in
exchange for a share of the profits fromcattle sales. Randa
Hol dner accepted his father’s offer. Petitioners did not conmt
their agreenment to writing.

Under their informal oral agreenent, each petitioner had
certain duties and responsibilities with respect to the farm ng
operation known as Hol dner Farns. Randal Hol dner was responsible
for managing the farm and his duties included feeding the
cattle, maintaining farmequi pnent, and tending to sick animals.
Wl 1liam Hol dner was primarily responsible for Hol dner Farns’
financial affairs, and his duties included arranging cattle
sal es, nmaking paynents to suppliers, and obtaining financing to
purchase new farm properties. WIIliam Hol dner al so agreed, at

least initially, to contribute noney to the farm though it is
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uncl ear how much noney he actually contributed or whether he
expected to be repaid.*

Petitioners also agreed to certain financial ternms. They
agreed that Randal Hol dner would be entitled to one-half of
Hol dner Farnms’ gross proceeds fromcattle sales and that Randal
Hol dner woul d have an equity interest in Holdner Farns, though
the precise nature of that interest is unclear. The record does
not contain any credible evidence that petitioners discussed the
all ocation of other itens of income and expense when the Hol dner
Farns activity began, nor is there any credi bl e evidence that
petitioners reached any agreenent regarding the allocation of
such itens in the early years of Hol dner Farns.

When the Hol dner Farns activity began, WIIliam Hol dner did
not transfer an interest in the separately owned properties to
his son, and petitioners took no steps to clarify their
respective interest in the farmequi pnment or the |ivestock.
However, petitioners had an understanding that all property used
in the Holdner Farns enterprise, including the separately owned

properties, would be devised to Randal Hol dner upon WIIiam

“WIlliam Hol dner testified at trial regarding his estinmate
of the respective contributions to Hol dner Farns nade by hi m and
Randal Hol dner, but he did not introduce any docunentation to
support his estinmates. On the record before us we cannot
quantify petitioners’ respective contributions to Hol dner Farns
since 1977, and we decline to do so solely on the basis of
W I liam Hol dner’s undocunented and sel f-serving estimates, which
we do not find credible.
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Hol dner’s death,® in part to assure that Hol dner Farns woul d
remain a viable business upon WIlliam Hol dner’s death.®

[11. Holdner Farns’' Expansion: 1977-2004

W Il iam Hol dner believed the key to devel oping a successful

farm ng operation was to acquire incomne-producing property under

W1 Iiam Hol dner explained at trial that he wanted Hol dner
Farms to remain intact upon his death in order to increase the
i kelihood that the farmwould remain a profitable business for
hi s son.

®Randal Hol dner certainly believed he had an equity interest
in Hol dner Farms. Wen Randal Hol dner’ s not her cl ai ned that
Hol dner Farns was marital property in connection with her divorce
fromWII|iam Hol dner, Randal Hol dner filed a |lawsuit against his
parents seeking a judicial declaration recognizing and enforcing
his interest in Holdner Farnms, including the separately owned
properties. See Holdner v. Holdner, 29 P.3d 1199 (O. C. App.
2001). During the trial Ms. Holdner testified that she was not
a party to any all eged agreenent between petitioners, and the
trial court found her testinony credible. 1d. at 1202-1204. The
trial court also found that Ms. Holdner received no
consideration for the alleged contract between petitioners. 1d.
at 1203. On appeal, the Court of Appeals of Oregon affirmed the
trial court’s judgnent, concluding that Randal Hol dner had failed
to establish the all eged contract by a preponderance of the
evi dence. Subsequently, petitioners and Ms. Hol dner entered
into a settlement agreenent under which Ms. Holdner rel eased her
clains to any part of Holdner Farns and any other marital
property in exchange for $400, 000, which was paid by Hol dner
Farms out of its inconme fromtinber sales, and other
consi derati on.

Nei t her petitioners nor respondent contend that the judgnent
in Holdner v. Holdner, supra, is binding on this Court, and we
are satisfied that the doctrine of collateral estoppel, or issue
preclusion, is not applicable. See Ron Lykins, Inc. v.

Comm ssioner, 133 T.C. 87, 100-101 (2009). This case involves
| ater years and different issues, and the facts relating to the
operation of Holdner Farnms have changed.
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| and sales contracts.’” That way the properties were available to
generate incone that could be used to repay the |oans. Between
1984 and 1992 petitioners jointly purchased several properties
under | and sales contracts.?

In 1984 petitioners purchased the Sattler property, a
178. 96-acre property in Scappoose, O egon, consisting of
tinberl and and pasture for $175,000.° Petitioners conpleted
paynents under the contract sonetine before 2000, and on
Cct ober 9, 2006, they received a warranty deed fromthe seller’s
estate. Petitioners also jointly | eased 90 acres of pasture

adj acent to the Sattler property during the years at issue.

‘A land sales contract is a contract that uses seller
financing to enable a purchaser to acquire property over tine by
permtting the purchaser to pay the seller in installnents. The
pur chaser takes possession of the property i mredi ately but does
not acquire title to the property until the loan is conpletely
repaid. See Black’s Law Dictionary 371 (9th ed. 2009).

8Several of the jointly purchased properties are cl ose or
adj acent to one another, and there is sonme anbiguity in the
record regarding the exact size and |ocation of sonme of the
properties. For exanple, the stipulation of facts refers to the
Ernest property and the Johnson Landi ng Road property as separate
properties, but Randal Hol dner referred to the properties at
trial as a single property. Moreover, the stipulation of facts
states that the Ernest property and the Johnson Landi ng Road
property consisted of 54.24 and 115. 32 acres, respectively, but
Randal Johnson testified that the conbi ned property was 204
acres. The details regarding the property or properties do not
affect our resolution of the issues in this case. For
sinplicity, we shall treat the Ernest and Johnson Landi ng Road
properties as a single property.

°The purchase price was allocated $125,000 to the |and and
$50, 000 to the tinber.
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In 1988 or 1989 petitioners purchased the Ernest property, a
54. 24-acre farmin Scappoose, Oregon, for $265,000. The Ernest
property consists of croplands and pasture and includes |and that
petitioners | ease to a nursery.! The property is inproved by
two houses, ! two barns, and a cattle processing facility.
Petitioners built the two barns using Hol dner Farns’ profits.
Around the sanme tine petitioners purchased the Johnson Landi ng
Road property, a 115.32-acre property that is zoned for farm use.
As nentioned above, see supra note 8, petitioners refer to the
Er nest and Johnson Landi ng Road properties as a single property.

In 1989 petitioners purchased the D ke Road property, a
33.22-acre farmproperty in Scappoose, Oregon. In 1992
petitioners purchased an adj acent 7-acre parcel known as the
Hayes property, which includes a house and a pasture. Finally,
bet ween 1997 and 2006, petitioners jointly | eased 543 acres of
pasturel and i n Vancouver, Washington, across the Col unbia River
from O egon.

Wth the exception of the jointly | eased properties,
petitioners purchased all of the above-described properties
jointly under |land sales contracts, with title passing only after

the purchase prices were fully paid. Petitioners generated funds

°Duri ng 2004- 2006 petitioners received $5,000 per nonth in
rent fromthe nursery.

11Randal Hol dner has lived in one of the houses since the
m d- 1990s.
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to make paynents under the | and sales contracts by renting out
the properties or parts thereof. Al of the aforenentioned | and
sales contracts were paid in full before 2004. For conveni ence
we shall refer to the properties petitioners purchased or |eased
jointly as the jointly owned properties.

Petitioners hold title to the jointly owned properties
equally as tenants in common. Although a tenancy in common
typically does not include the right of survivorship,?
petitioners had an understandi ng that Randal Hol dner woul d
inherit the farm including the jointly owned properties, upon
his father’s death.

| V. Hol dner Farnms’ Operations: 2004-2006

By 2004 Hol dner Farnms had grown into a profitable cattle
farm ng operation. Petitioners owed as nmany as 2,000 head of
cattle at any given tine, and they used all of the separately
owned properties and all of the jointly owned properties in the
cattle farm ng business. Petitioners’ total gross revenue from

cattle sales in 2004-2006 was nearly $1 mllion. In addition,

12A tenancy in common is “A tenancy by two or nore persons,
i n equal or unequal undivided shares, each person having an equal
right to possess the whole property but no right of
survivorship.” Black’s Law Dictionary 1604 (9th ed. 2009).

30Once again, petitioners never put their agreenent in
witing, though WIliam Hol dner told his daughter that upon his
death she would not inherit anything fromthe Hol dner Farns
operation. Instead, WIIiam Hol dner explained to his daughter
that the farmoperation would remain intact. Petitioners
apparently never considered what woul d happen to the properties
in the event Randal Hol dner predeceased his father.
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Hol dner Farns had devel oped two additional sources of income--
rental income fromleasing parts of the jointly owned properties
(totaling $283,800 for 2004-2006) and incone froml ogging the
Sattler property (totaling $869, 116 for 2004-2006). %

Thr oughout 2004- 2006 Randal Hol dner managed Hol dner Farns’
day-t o-day operations, often working 16-18 hour days, while
Wl 1liam Hol dner was primarily responsible for Hol dner Farns’
finances and accounting. WIIliam Hol dner devoted approxi mately
50 percent of his professional tinme to Holdner Farnms in 2004-
2006, and Randal Hol dner devoted all of his worktine to Hol dner
Farns. During 2004-2006 petitioners shared equally in Hol dner
Farms’ gross inconme fromcattle sales. At sone point before 2004
petitioners also agreed to share equally in Hol dner Farns’ gross
rental inconme and gross incone fromtinber sales, and during
2004- 2006 they divided these additional sources of incone
equal | y.

Al t hough petitioners never commtted their revised agreenent
to witing, petitioners took other steps in years precedi ng 2004
to formalize their business arrangenent. First, petitioners
created a separate bank account for Hol dner Farns (the Hol dner
Farms account), which was in existence throughout 2004-2006.
Each petitioner was an authorized signatory on the Hol dner Farns

account and coul d sign checks and wthdraw funds fromthe

YPetitioners reported their gain fromtinber sales on
Schedul es D of their Federal income tax returns.
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account. Petitioners deposited all proceeds fromcattle sales,
rental activity, and tinber sales into the Hol dner Farns account,
and they used the Hol dner Farns account to pay nost farm
expenses. Petitioners also took draws fromthe account.

Second, petitioners purchased an insurance policy for
Hol dner Farnms. \When the policy required a rewite in 20083,
petitioners’ insurance broker, Raynond Schumacher, who testified
at trial, recommended that petitioners register Holdner Farns as
a partnership for insurance purposes. Petitioners accepted
Schumacher’s suggestion and purchased a comrerci al unbrella
i nsurance policy. The policy’ s declarations page describes the
form of business insured as a partnership.

Finally, on January 23, 2003, petitioners registered Hol dner
Farns as a partnership with the State of Oregon. Petitioners
renewed the registration on Decenber 14, 2004, and again on
Decenber 26, 2006

V. Petitioners’ 2004-2006 Federal |ncone Tax Returns

In addition to his involvenent with Hol dner Farnms, WIIiam
Hol dner mai ntai ned an active accounting practice in 2004-2006
whi ch he conducted as a partnership with several other partners.
On his Federal incone tax returns for 2004, 2005, and 2006,
W1l 1liam Hol dner reported on Schedul es K-1, Partner’s Share of
| ncone, Deductions, Credits, etc., incone fromhis accounting

partnership of $264,516, $232, 156, and $263, 423, respectively.
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W 1liam Hol dner prepared his and his son’s Federal incone
tax returns for 2004-2006. For 2004-2006 petitioners reported
Hol dner Farns’ inconme and expenses fromcattle sales and rental
activity on Schedules F of their inconme tax returns, and they
reported Hol dner Farns’ inconme and expenses fromtinber sales on
Schedul es D of the returns. Each petitioner effectively reported
one-hal f of Hol dner Farns’ gross incone.?® However, WIIliam
Hol dner deducted nost of Hol dner Farns’ expenses in 2004-2006 on
his personal inconme tax returns for those years. As a result,
Wl liam Holdner’s incone tax returns for 2004-2006 cl ai ned net
| osses fromhis involvenent in Holdner Farns, as illustrated by

the follow ng table:

2004 2005 2006

Randal WIlliam Randal WIlliam Randal WIlliam

Hol dner Hol dner Hol dner Hol dner Hol dner  Hol dner
Cattle incone $138, 966 $138, 966 $91, 695 $91, 695 $250, 405 $250, 405
Rental incone 47,175 47,175 53, 875 153, 875 40, 850 140, 850
Ti nber sal es 237, 966 237, 966 196, 592 196, 592 -— - -
Tot al income 424, 107 424, 107 342, 162 342, 162 291, 255 291, 255
Total expenses 158, 797 477,991 167, 320 431, 219 261, 473 551, 032
Net gain (loss) 265,310 (53,884) 174,842 (89, 057) 29,782 (259, 777)

Both petitioners testified that they divided incone fromcattle sal es,
rental income, and tinber sales generated by Hol dner Farms equally during the
years at issue, and their testinony is generally consistent with their tax
returns. However, WIIliam Hol dner, who prepared the tax returns, would
sonetines report 100 percent of certain income (such as rental inconme in 2005
and 2006) and then claiman offsetting deduction for the 50-percent share owed

%I'n sone instances, WIIliam Hol dner reported 100 percent of
Hol dner Farns’ gross inconme froma particular itemon his returns
and then deducted Randal Hol dner’s 50-percent share as an
expense. On his 2004 Schedule F, for exanple, WIIiam Hol dner
reported $277,932 in sales of |ivestock and deducted $138, 966 as
cost or other basis. Simlarly, on his 2004 return WIlIiam
Hol dner reported $94, 350 of rental incone related to the Hol dner
Farnms activity, and he deducted $47,175 as a rent or |ease
expense attributable to | and.
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to Randal Hol dner. Regardless of how the income was actually reported on the
rel evant returns, however, the net effect of petitioners’” reporting positions
is that all income from Hol dner Farns was divi ded equal ly between them during
the years at issue. The above table reflects each petitioner’s net share of
the gross incone generated by cattle sales, rentals, and tinber sales.

In a few instances petitioners shared expenses in the sane
way they shared gains; i.e., 50-50. |In nost instances, however,
W liam Hol dner all ocated Hol dner Farnms’ expenses between hinsel f
and his son as he saw fit. Indeed, the allocation of Hol dner
Farns’ expenses between petitioners did not bear any apparent
relationship to petitioners’ respective ownership interests in,
or their respective levels of involvenment wth, Hol dner Farns.
In fact, the allocation of expenses nmade by WIIiam Hol dner had
no apparent rational basis!® and appeared conpletely arbitrary,
as illustrated by the followi ng table showing WIIliam Hol dner’s
al l ocation of depreciation, interest, and animal feed expenses

during the years at issue:

W1 liam Hol dner appeared to assert at trial that his
al l ocation of expenses was related to his and Randal Hol dner’s
respective investnents in Holdner Farns and to their agreenents
regardi ng specific Hol dner Farns expenses, although the testinony
in question was often unclear and confused. WIIiam Hol dner’s
assertions are not substantiated in the record, and we reject
them as sel f-serving and not credible.



Depreci ati on Expense

Randal Hol dner WIIliam Hol dner
Year Anpount Per cent age Anpount Per cent age
2004 1$88, 566 89 $11, 357 11
2005 12, 907 21 49, 710 79
2006 133, 576 53 119, 584 47
| nt er est Expense
Randal Hol dner WIIliam Hol dner
Year Anpount Per cent age Anpount Per cent age
2004 $1, 900 8 $23, 005 92
2005 28, 276 49 29, 180 51
2006 20, 134 50 20, 134 50
Ani mal Feed Purchased
Randal Hol dner WIIliam Hol dner
Year Anpount Per cent age Anpount Per cent age
2004 - 0- - 0- $224, 932 100
2005 - 0- - 0- 118, 338 100
2006 $54, 144 29 134, 433 71
Al nmonetary anounts have been rounded to the nearest
dollar, and all percentages have been rounded to the nearest
whol e nunber.

Fol |l owi ng an exam nation of petitioners’ returns for

2004- 2006, respondent determ ned that Hol dner Farns was a

partnership for Federal incone tax purposes and that petitioners

wer e equal partners who nust allocate partnership income and
expenses accordingly. Respondent also determ ned that WIIliam

Hol dner was |liable for the accuracy-rel ated penalty under section
i ssue.

6662 for each of the years at Petitioners tinely filed

petitions chall engi ng respondent’s determ nati ons.



OPI NI ON

Evidentiary Matters

Respondent reserved objections to Exhibits 26-P through 33-
P, which relate to respondent’s exam nation of petitioners’
2004- 2006 Federal incone tax returns, on various grounds.
Respondent objects to Exhibits 26-P through 31-P on the ground
that they attenpt to go behind the notice of deficiency.
Respondent al so objects to Exhibits 26-P, 27-P, 29-P, and 31-P
t hrough 33-P on the ground that they contain hearsay. Finally,
respondent objects to Exhibit 32-P, an introductory letter from
W 1liam Hol dner to respondent’s district counsel, on the ground
that it is irrelevant.

Atrial of a deficiency case in the Tax Court is a
proceedi ng de novo. Qur decision in a deficiency case is based
on the record that is developed at trial, not on any previous

record devel oped at the admnistrative level. Geenberg’s

Express, Inc. v. Conm ssioner, 62 T.C 324, 328 (1974).

Odinarily, we do not go behind the notice of deficiency. I1d.
We have, however, recognized two |imted exceptions to the
general rule that we wll not | ook behind the notice of
deficiency. One is where there is substantial evidence of
unconstitutional conduct by the Conm ssioner, and the other is in
so-cal | ed naked assessnent cases where the Conmm ssioner

i ntroduces no evidence but rests on the presunption of
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correctness and the taxpayer challenges the notice of deficiency

on the grounds that it is arbitrary. Gahamyv. Conm ssioner, 82

T.C. 299, 308-309 (1984), affd. 770 F.2d 381 (3d Cir. 1985); see

also United States v. Janis, 428 U. S. 433, 441 (1976).

Nei t her exception is applicable in these cases. Petitioners
have not alleged that respondent engaged in unconstitutional
conduct with respect to the determ nations, and respondent does
not rely solely on the presunption of correctness. Petitioners
have not convinced us that the exhibits in question are rel evant
or otherw se adm ssible, and we hold that they are not.
Respondent’ s objections to Exhibits 26-P through 31-P are
sust ai ned.

Wth respect to respondent’s objections to Exhibits 32-P and
33-P on grounds of rel evance and hearsay, we note that
proceedings in the Tax Court are conducted in accordance wth the
Federal Rules of Evidence. See sec. 7453; Rule 143(a). Rule 402
of the Federal Rules of Evidence provides that all relevant
evi dence i s adm ssible unless otherw se provided, and al
evidence that is not relevant is not adm ssible. Relevant
evi dence is any evidence that has any tendency to make any fact
of consequence to the determ nation of the action nore or |ess
probable than it would be without the evidence. Fed. R Evid.
401. However, even relevant evidence may be excluded if its

probative value is substantially outweighed by, inter alia,
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“consi derations of undue delay, waste of tine, or needless
presentation of cumulative evidence.” 1d. 4083.

Rul e 801(c) of the Federal Rules of Evidence defines hearsay
as any statenent, other than one made by the declarant while
testifying at trial, offered in evidence to prove the truth of
the matter asserted. Hearsay is not adm ssible, except as
provi ded by the Federal Rules of Evidence, by other rules
prescribed by the Suprenme Court pursuant to statutory authority,
or by Act of Congress. 1d. 802.

We agree with respondent that Exhibit 32-P, an introductory
letter fromWIIiam Hol dner to respondent’s district counsel, and
Exhibit 33-P, a menorandum from W1 Iliam Hol dner to the Appeal s
Ofice, are irrelevant. Mreover, Exhibit 33-P is an advocate’s
docunent containing argunents and citations made by WIIliam
Hol dner during the consideration of his case by the Appeal s
Ofice. To the extent Exhibit 33-P references financi al
i nformation regardi ng Hol dner Farnms, nost if not all of that
information is already in evidence through other sources.
Consequently, we sustain respondent’s objections to Exhibits 32-P
and 33-P.

1. Burden of Proof

As a general rule, the Comm ssioner’s determnations in a
noti ce of deficiency are presunmed correct, and the taxpayer has

the burden of proving that the determ nations are incorrect.
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Rule 142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). In

certain circunstances, if the taxpayer introduces credible
evidence with respect to any factual issue relevant to
ascertaining the taxpayer’s liability for tax, section 7491(a)
shifts the burden to the Comm ssioner but only if the taxpayer
establishes that he has conplied with the requirenents of section

7491(a)(2). See Weaver v. Conm ssioner, 121 T.C 273, 275

(2003); Baker v. Conmm ssioner, 118 T.C 452, 461 (2002), affd.

338 F.3d 789 (7th G r. 2003).

Petitioners have neither alleged that section 7491 applies
nor established that they conplied with the requirenents of
section 7491(a)(2) to substantiate itens, to maintain required
records, and to fully cooperate with respondent’s reasonabl e
requests. Neverthel ess, petitioners argue that respondent’s
determ nations are not entitled to the presunption of
correctness. Although petitioners’ argument is not entirely
clear, petitioners appear to object to the fact that respondent
has taken inconsistent positions by allocating 100 percent of the
income frompetitioners’ Holdner Farns activity to both
petitioners and disallowi ng all deductions even though respondent
concedes that petitioners’ Hol dner Farns’ expenses were
substantiated. Petitioners’ argunment is wthout nerit.

It is well established that the Conmm ssioner may take

i nconsi stent positions in order to protect the public fisc and
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ensure agai nst a potential whipsaw effect.?! Fayeghi v.

Conmm ssi oner, 211 F. 3d 504, 508 n.3 (9th Gr. 2000), affg. T.C

Meno. 1998-297; Centel Commtns. Co. v. Commi ssioner, 92 T.C. 612,

626 n.7 (1989) (citing Gerardo v. Conmm ssioner, 552 F.2d 549,

555-556 (3d Cir. 1977), affg. in part and revg. in part T.C

Meno. 1975-341, and Estate of Goodall v. Conmi ssioner, 391 F.2d

775, 782-783 (8th Cir. 1968), vacating T.C Meno. 1965-154),
affd. 920 F.2d 1335 (7th Cr. 1990); Doggett v. Comm Ssioner, 66

T.C. 101, 103 (1976). 1In Estate of Goodall v. Conmm ssioner,

supra at 783, the Court of Appeals for the Eighth Grcuit
expl ai ned the rational e behind all ow ng the Conm ssioner to take
i nconsi stent positions, stating:

| nconsi stency in determ nations, when they are not nade
in bad faith, does not equate with an absence of the
statutorily required determ nation, as the taxpayers
suggest. Each taxpayer, even though there are several
rel ated ones, by the determ nation and notice nmade for
him knows the position the Comm ssioner is taking with
respect to his tax situation. So long as the ultimate
resolution of the issues is consistent for all, we see
no | egal wrong.

The sanme reasoning applies to this case. To prevent a
potenti al whi psaw, respondent has taken inconsistent positions by
al l ocating 100 percent of Hol dner Farnms’ incone to each

petitioner and disallowng all expenses. Respondent acted in

7 A whi psaw occurs when different taxpayers treat the sane
transaction involving the sane itens inconsistently, thus
creating the possibility that incone could go untaxed, or two
unrel ated parties could deduct the same expenses on their
separate returns.” Maggie Mynt. Co. v. Conmm ssioner, 108 T.C.
430, 446 (1997).
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good faith, respondent’s determ nations clearly infornmed each
petitioner of respondent’s position with respect to each
petitioner’s tax situation, and respondent seeks a consi stent
resolution for both petitioners; i.e., respondent concedes that
only one-half of Holdner Farnms’ incone should be allocated to
each petitioner and that each petitioner should be allowed to
deduct one-half of Hol dner Farns’ expenses. W therefore reject
petitioners’ argunment, and we conclude that petitioners have the
burden of proof with respect to disputed factual issues in this
case.

[11. Petitioners’ Holdner Farns Activity Was a Partnership (or a
Joint Venture Taxed as a Partnership) for Federal |ncone Tax

Pur poses

The exi stence of a partnership for Federal incone tax
purposes is a question of Federal |aw and does not depend on
whet her an enterprise is recogni zed as a partnership under | ocal

|aw. Conmm ssioner v. Culbertson, 337 U S. 733, 741 (1949);

Commi ssioner v. Tower, 327 U. S. 280, 287-288 (1946); see al so

Bergford v. Conmm ssioner, 12 F.3d 166, 169 (9th Cr. 1993), affg.

Al house v. Commi ssioner, T.C Meno. 1991-652; Frazell v.

Conm ssi oner, 88 T.C. 1405, 1412 (1987). Section 7701(a)(2)

defines a partnership as “a syndicate, group, pool, joint
venture, or other unincorporated organization, through or by
means of which any business, financial operation, or venture is

carried on, and whichis not * * * a trust or estate or a
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corporation”. See also sec. 761(a) (defining a “partnership” the
sane way).® A partnership is created for Federal incone tax
pur poses when persons join together their property, |abor, or
skill for the purpose of carrying on a trade, profession, or
busi ness and there is a community of interest in the profits and

| osses. Commi ssioner v. Tower, supra at 286. | n Conm Sssi oner V.

Cul bertson, supra at 742, the Suprene Court identified the task

that a court nust undertake in deciding whether a partnership
exi sts for Federal tax purposes:

The question is not whether the services or capital
contributed by a partner are of sufficient inportance
to neet sone objective standard * * * but whet her,
considering all the facts--the agreenent, the conduct
of the parties in execution of its provisions, their
statenents, the testinony of disinterested persons, the
rel ationship of the parties, their respective abilities
and capital contributions, the actual control of incone
and the purposes for which it is used, and any ot her
facts throwing light on their true intent--the parties
in good faith and acting with a business purpose
intended to join together in the present conduct of the
enterprise. * * *

See al so Luna v. Comm ssioner, 42 T.C 1067, 1077-1078 (1964).
CGenerally, each partner in a partnership contributes

property or services, or both. Conmm ssioner v. Culbertson, supra

at 741.' In addition, a valid partnership is generally forned

8The definition of a partnership for Federal incone tax
purposes is basically the sane as the definition of a partnership
for comercial |aw purposes but nore detailed. 1 WIllis &
Post| ewai te, Partnership Taxation, par. 1.03[1], at 1-31 (6th ed.
2009) .

\Wher e one partner contributes property and the ot her
(continued. . .)
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Wi th a business purpose--to conduct an enterprise for profit.

Madi son Gas & Elec. Co. v. Conmm ssioner, 633 F.2d 512, 514-517

(7th Gr. 1980), affg. 72 T.C. 521 (1979); Frazell v.

Conmi ssi oner, supra at 1412; see also Cusick v. Commi ssioner,

T.C. Meno. 1998-286; Estate of Wnkler v. Conmi ssioner, T.C

Meno. 1997-4. Mere coownership of property does not create a
partnership for Federal incone tax purposes, but coowners of

property may becone partners if they carry on a business activity

for profit. Cusick v. Conm ssioner, supra; see also Estate of

Wnkler v. Conmi ssioner, supra.

We concl ude that petitioners’ Holdner Farnms activity was a
partnership for Federal inconme tax purposes in 2004-2006 for
several reasons. First, both petitioners contributed capital and
| abor to Holdner Farns. WIIiam Hol dner contributed the
separately owned properties in 1977, as well as his 50-percent
share of the jointly owned properties as each was acquired, for
use in a farmng operation with his son. Al though the record

does not di scl ose whet her Randal Hol dner contri buted any property

19C. .. continued)
contributes services, a partnership is formed, but additional tax
conplications may arise. See 1 MKee, et al., Federal Taxation
of Partnerships and Partners, par. 5.01, at 5-2 (4th ed. 2007).
For exanple, receipt of a partnership interest solely in exchange
for past services or anticipated future services does not qualify
for nonrecognition under sec. 721. 1d. par. 5.02. Thus, the
val ue of a partnership interest received solely in exchange for
services may constitute gross incone to the partner on receipt.
Id. Respondent does not raise any such issue with respect to
either petitioner for the years at issue.
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to Holdner Farms in 1977, he contributed his 50-percent share of
the jointly owned properties to Holdner Farns as the properties
were acquired. Moreover, both petitioners contributed |abor to
and perforned services for Holdner Farns. Randal Hol dner has
spent the past three decades managi ng the farm ng enterprise ful
time, while WIIliam Hol dner has spent considerable tinme managi ng
Hol dner Farns’ business affairs part tine.

Second, Hol dner Farns has conducted a business activity for
profit since 1977 when it was formed. From 1977 to the years at
i ssue, Holdner Farnms’ farm ng operation grew steadily in scope
and size and during 2004-2006 was active and profitable.
Petitioners correctly note that nmere coownership of property or a
joint undertaking to share expenses alone is not sufficient to
satisfy the business activity requirenent. However, petitioners’
Hol dner Farns enterprise clearly was nore than a nmere coownership
of property or a means to share expenses.

Third, petitioners shared Hol dner Farns’ gross inconme from
cattle sales, tinber sales, and rental incone equally. Randal
Hol dner testified that he did not regard his share of the incone
as salary or wages, and WIlIliam Hol dner apparently agreed, as he
did not prepare a Form W2, Wage and Tax Statenent, or a Form
1099-M SC, M scel | aneous I ncone, for his son for any of the years

at issue. The record overwhel m ngly denonstrates that Hol dner
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Farms was a business activity for profit that was jointly
conducted by petitioners.?
An exam nation of the factors enunerated in Luna confirns

our concl usi on. In Luna v. Conmmi ssioner, supra at 1077-1078, we

identified eight factors that are relevant to determ ni ng whet her
an enterprise is a partnership for Federal incone tax purposes:

[ 1] The agreenent of the parties and their conduct in
executing its terns; [2] the contributions, if any,

whi ch each party has nmade to the venture; [3] the
parties’ control over income and capital and the right
of each to nmake withdrawals; [4] whether each party was
a principal and coproprietor, sharing a nutual * * *
obligation to share losses * * *; [5] whether business
was conducted in the joint names of the parties; [6]
whet her the parties filed Federal partnership returns
or otherw se represented to respondent or to persons

wi th whomthey dealt that they were joint venturers;

[ 7] whether separate books of account were naintained
for the venture; and [8] whether the parties exercised
mut ual control over and assuned rmutual responsibilities
for the enterprise.

Seven of the eight Luna factors support our conclusion that
Hol dner Farns was a partnership for Federal income tax purposes,
and one factor neither supports nor weighs against it. First,
petitioners agreed to split Holdner Farns’ gross incone from

cattle sales, tinber sales, and | easing activity, and they

W th respect to Holdner Farnms’ expenses, the record does
not establish that petitioners agreed to or even di scussed any
specific division or allocation of Holdner Farns’ expenses. The
record does support a conclusion that WIlliam Hol dner arbitrarily
and unilaterally allocated farm expenses between hinself and his
son primarily to shelter WIliam Hol dner’s other income, nost
particularly his substantial income fromhis accounting practice.
That all ocation was made on an annual basis w thout any apparent
i nput from Randal Hol dner.
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faithfully executed this agreenent. Second, both petitioners
contributed capital and services to Holdner Farns. Third,
petitioners had equal access to and control over the Hol dner
Farms account, and each petitioner had unlimted power to make
w thdrawal s. Fourth, petitioners shared a nutual proprietary
interest in Holdner Farns’ profits, while petitioners’
proprietary interest in Holdner Farns’ |osses, if any, is sinply
unclear. Fifth, the nane “Hol dner Farns”, whil e anbi guous,
suggested an enterprise that was not limted to one particul ar
menber of the Holdner famly. Sixth, although petitioners did
not file a Form 1065, U S. Return of Partnership Inconme, on
behal f of Hol dner Farms, they represented to their insurer and to
the State of Oregon that Hol dner Farnms was a partnership.
Seventh, petitioners maintained a separate bank account for
Hol dner Farnms, and WIIliam Hol dner kept neticul ous records for
the enterprise. Finally, petitioners exercised nutual control
over and responsibility for Hol dner
Farms. Al though petitioners had different responsibilities, each
pl ayed a crucial role in the enterprise, and each regarded
hi msel f as an owner. In summary, our exam nation of the Luna
factors confirnms our conclusion that Hol dner Farns was a
partnership for Federal inconme tax purposes.

Al t hough petitioners’ argunents are not entirely clear,

petitioners appear to argue that their Holdner Farnms’ enterprise
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was a joint venture between two individual proprietorships; i.e.,
between W1 Iliam Hol dner’ s individual proprietorship and Randal
Hol dner’ s i ndividual proprietorship. Petitioners call our

attention to Bialock v. Comm ssioner, 35 T.C. 649 (1961), in

which we held that a purported partnership between a taxpayer and
his two mnor children was not a valid partnership for Federal
i ncome tax purposes. Petitioners’ argunent is unavailing for
several reasons.

First, the facts do not support petitioners’ argunent.
There is no evidence, for exanple, that petitioners maintained
separate bank accounts for their purportedly separate individual
proprietorships, nor is there evidence that petitioners conputed
their gain and | oss separately (other than for Federal incone tax
purposes). On the contrary, for the reasons di scussed above, the
record strongly indicates that petitioners regarded Hol dner Farns
as a single entity in which they each had an interest.

Second, the case cited in support of petitioners’ argunent
is factually and legally distinguishable. In Bialock, the
t axpayer planned to create a partnership anong hinsel f and two
trusts established for the benefit of his two m nor children,

ages 9 and 15. Bialock v. Comm ssioner, supra at 650. The

t axpayer planned to donate $2,500 to each trust in 1952 or 1953;
the children were not expected to contribute any additional

capital or any services to the partnership. [d. at 658.
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However, the trusts were never created, and the taxpayer’s m nor
children never contributed any capital or services to the
enterprise. 1d. at 656, 658. W therefore held that no
partnership was forned because the parties did not in good faith
and acting with a business purpose intend to join together in the
present conduct of an enterprise. 1d. at 659. By contrast, both
petitioners made bona fide contributions of capital and |abor to
Hol dner Farns, and both petitioners intended in good faith and
Wi th a business purpose to join together in the conduct of an
enterprise.

Finally, even if we were to accept petitioners’ argunment
t hat Hol dner Farnms was a joint venture of two individual
proprietorships, we would still conclude that Hol dner Farns was a
partnership for Federal incone tax purposes. A joint venture
“has been defined as a ‘special conbination of two or nore
persons, where in sone specific venture a profit is jointly
sought wi thout any actual partnership or corporate designation,
and al so as ‘an association of persons to carry out a single

busi ness enterprise for profit.”” Beck Chem Equip. Corp. v.

Comm ssi oner, 27 T.C. 840, 848-849 (1957) (citing 48 C. J.S. Joint

Adventures, secs. 1 and 2, Estate of Koen v. Comm ssioner, 14

T.C. 1406 (1950), and Gsborn v. Conm ssioner, 22 B.T.A 935, 945

(1931)). The existence of a joint venture “is a question of fact

to be determned by reference to the sane principles that govern
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t he question of whether persons have fornmed a partnership * * *

for tax purposes.” Luna v. Comm ssioner, 42 T.C at 1077.

“[T]here are four basic attributes which are indicative of a
joint venture: (1) A contract, express or inplied, that a joint
venture be formed; (2) the contribution of noney, property and/or
services by the venturers; (3) an agreenent for joint
proprietorship and control; and (4) an agreenent to share

profits.” S & M Plunbing Co. v. Comm ssioner, 55 T.C. 702, 707

(1971). A joint venture may create a separate entity for Federal
i ncone tax purposes if the participants carry on a trade,

busi ness, financial operation, or venture and divide the profits
therefrom Sec. 301.7701-1(a)(2), Proced. & Adm n. Regs.; see

also Allumv. Conmi ssioner, T.C. Menp. 2005-177, affd. 231 Fed.

Appx. 550 (9th Cir. 2007).

Even if Holdner Farnms were a joint venture rather than a
partnership, the joint venture would create a separate entity for
Federal incone tax purposes because petitioners carried on a
farm ng business. Sec. 301.7701-1(a)(2), Proced. & Adm n. Regs.
As a donestic separate entity with at | east two nenbers, Hol dner
Farns woul d be treated as a partnership for Federal incone tax
pur poses unless petitioners elected for the enterprise to be
taxed as a corporation. Sec. 301.7701-3(b)(1)(i), Proced. &
Adm n. Regs. Petitioners did not file an election with respect

to Hol dner Farms. Thus, even if petitioners are correct that
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Hol dner farns was a joint venture, the activity would still be
treated as a partnership for Federal incone tax purposes.

| V. Petitioners Were Equal Partners in Holdner Farns in 2004-
2006 and Must Al l ocate Expenses Equally

Part nershi ps are not subject to tax as such. Sec. 701.
Persons carrying on business as partners are |liable for tax only
in their separate and individual capacities. 1d. To determ ne
income tax litability, each partner shall take into account his
distributive share of partnership incone, gain, |oss, deduction,
and credit. Sec. 702(a). A partner’s distributive share of
i ncome, gain, |oss, deduction, and credit is determ ned by the
partnership agreenent. Sec. 704(a). |If the partnership
agreenent does not state how a partner’s distributive share of
i ncome, gain, |loss, deduction, or credit is to be determ ned, or
if the allocation provided in the partnership agreenent does not
have substantial economc effect, the partner’s distributive
share shall be determ ned according to the partner’s interest in
the partnership. Sec. 704(Db).

A partner’s interest in a partnership refers to the manner
“in which the partners have agreed to share the econom c benefit
or burden * * * corresponding to the incone, gain, |oss,
deduction, or credit (or itemthereof) that is allocated.” Sec.
1.704-1(b)(3)(i), Inconme Tax Regs. A partner’s interest in a
partnership is determned by taking into account all the facts

and circunstances. Sec. 704(b); Vecchio v. Conm ssioner, 103
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T.C. 170, 193 (1994); sec. 1.704-1(b)(3)(i), Inconme Tax Regs.
Partners are presuned to have equal per capita interests in the
partnership. Sec. 1.704-1(b)(3)(i), Incone Tax Regs.?! However,
the presunption may be rebutted by the taxpayer or the
Comm ssi oner by establishing that the partners’ interests in the
partnership were other than equal. Id.

In determ ning the partners’ interests in the partnership,
the following factors are relevant: (1) The partners’ relative
contributions to the partnership, (2) the partners’ respective
interests in partnership profits and | osses, (3) the partners’
relative interests in cashflow and other nonliquidating
distributions, and (4) the partners’ rights to capital upon
liquidation. Sec. 1.704-1(b)(3)(ii), Income Tax Regs.; see al so

Estate of Ballantyne v. Comm ssioner, T.C Mno. 2002-160, affd.

341 F.3d 802 (8th Cr. 2003). An exam nation of these factors
supports respondent’s argunent that petitioners have presented
i nsufficient evidence to rebut the presunption of equal
partnership interests and that, therefore, petitioners nust

all ocate both income and expenses equally.

2lSec. 1.704-1(b)(3)(i), Income Tax Regs., was anended in
2008. T.D. 9398, 2008-1 C. B. 1143. The regul ation as anended no
| onger contains the presunption that all partners’ interests in a
partnership are equal, on a per capita basis. See id., 2008-1
C.B. at 1146-1147. Sec. 1.704-1(b)(3)(i) as anended by T.D.
9398, supra, applies to partnership taxable years begi nning on or
after May 19, 2008. 1d., 2008-1 C.B. at 1147. Accordingly, the
anended regul ati on does not apply to this case. W apply the
version of sec. 1.704-1(b)(3)(i), Income Tax Regs., in effect for
the years at issue.
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A. Petitioners’ Contributions to Hol dner Farns

The first factor requires an exam nation of petitioners’
relative contributions to Holdner Farnms. At trial WIIiam
Hol dner estimated that he had contributed approxi mately $2.5
mllion to Holdner Farns since its formation and that Randal
Hol dner had contri buted approxi mately $800, 000, but he did not
i ntroduce any docunentation to support his estimtes. Relying
solely on his self-serving estimates, he argued that he should be
treated as owning a 75-percent interest in Holdner Farns.

Nei t her petitioner quantified his contribution of I|abor to
Hol dner Farns.

Wl liam Hol dner’s estimate of his and Randal Hol dner’s
capital contributions to Holdner Farns since 1977 is unsupported
by any docunentation in the record or by corroborating testinony.
Petitioners did not maintain capital accounts for Hol dner Farns,
nor did they offer evidence concerning the relative values of the
separately owned properties or the jointly owned properties at
the tine they were contributed to Hol dner Farns. Mbreover,

Wl liam Holdner’s estimate fails to account for his son’s
contribution of services to Holdner Farns. The record strongly
suggests that Randal Hol dner regarded his decades of work for

Hol dner Farns as “sweat equity”, and he worked 16-18 hour days on
the farmin part because he believed he had an equity interest in

it.
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Per haps the nost telling problemw th petitioners’ argunent
is that it is inconsistent with their own tax accounti ng.
Petitioners contend that WIIliam Hol dner, as a 75-percent
partner, was entitled to 75 percent of Holdner Farns’ |osses, but
WIlIliam Hol dner’s actual share of Hol dner Farns’ total expenses,
as reported on petitioners’ 2004-2006 Federal incone tax returns,
ranged from 67.8 percent to 75.1 percent, and his share of
Hol dner Farnms’ gross income was only 50 percent. A closer |ook
at petitioners’ treatnent of particular itens only nmakes matters
nore confusing: For exanple, WIIliam Hol dner deducted 11.4
percent of Hol dner Farns’ depreciation and section 179 expenses
in 2004, 79.4 percent in 2005, and 47.2 percent in 2006.
Petitioners have presented no credi bl e evidence of any speci al
al l ocations that woul d adequately explain these variations.

We sinply cannot estinmate petitioners’ relative
contributions to Holdner Farns solely on the basis of evidence
that is inconsistent, unsubstantiated, and self-serving. Thus,
we conclude that petitioners have failed to rebut the presunption
of equal partnership interests with respect to this factor.

B. Petitioners’ Respective Interests in Hol dner Farns’
Profits and Losses

The second factor requires us to exam ne petitioners’
relative interests in Holdner Farns’ economc profits and | osses.
Petitioners had equal interests in Holdner Farns’ gross incone in

2004- 2006 and previous years, but petitioners’ relative interests



- 34 -
in Hol dner Farns’ expenses is less clear. For tax purposes, the
al l ocation of Hol dner Farns’ expenses between petitioners that
W 1liam Hol dner made each year was heavily weighted in his favor.
However, the record suggests that Wl Iliam Hol dner did not bear
the econom ¢ burden of the disproportionate allocation of farm
expenses. The record reveals that all farm expenses during 2004-
2006 were paid fromfarmrevenue, which as we know was di vi ded
equal |y between petitioners. Consequently, we believe that the
economc reality of petitioners’ arrangenment is that petitioners
bore the econom c burden of farm expenses equally despite the
di sproportionate allocation of expenses reflected on the tax
returns WIlliam Hol dner prepared for 2004-2006. W therefore
conclude that petitioners have failed to rebut the presunption of
equal partnership interests with respect to this factor.

C. Petitioners’ Relative Interests in Cashfl ow and O her
Nonl i qui dati ng Di stributions

The third factor we consider is petitioners’ relative
interests in cashfl ow and other nonliquidating distributions.
The record establishes that petitioners had equal interests in
Hol dner Farns’ cashfl ow and nonliquidating distributions. During
2004- 2006 petitioners were entitled to draws fromthe Hol dner
Farnms account. Petitioners each also had an unlimted right to
wi t hdraw funds fromthe Hol dner Farns account at any tine. The
only imt on petitioners’ rights to wthdraw funds fromthe

Hol dner Farns account was their apparent agreenent not to
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overdraw it. Petitioners did not offer any evidence that either
of them exercised greater control over cashfl ow and

nonl i qui dating distributions than the other. Moreover, there is
no evi dence that Hol dner Farns ever made a di sproportionate
distribution to either partner. Thus, we concl ude that
petitioners had an equal interest in Holdner Farns’ cashfl ow and
nonl i qui dating distributions.

D. Petitioners’ Rights to Capital Upon Liquidation

Finally, petitioners offered no credi ble evidence regardi ng
their rights to liquidating distributions from Hol dner Farns.
Al t hough petitioners agreed that the entire Hol dner Farns
enterprise would be devised to Randal Hol dner upon the death of
Wl 1liam Hol dner, petitioners apparently never consi dered how the
property used in the enterprise would be distributed in the event
t hat Hol dner Farnms were |iquidated while both partners were stil
alive. Randal Holdner testified that he believed he had an
interest in the separately owned properties as early as 1977, and
that belief seenms to be supported by the fact that incone
generated by tinbering on one of the separately owned properties
was divided equally between petitioners. However, |ike many
parts of the record, the testinony on this point was vague and
uncertain and not sufficient to rebut the presunption of equal

partnership interests.
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We concl ude on the basis of the entire record that
respondent properly determ ned that Hol dner Farns was a
partnership for Federal inconme tax purposes and that in the
absence of substantial proof rebutting the presunption of
equality, petitioners had equal interests in partnership incone,
expenses, and other partnership itens.

V. Secti on 6662 Accuracy-Rel ated Penalty

Section 6662(a) and (b)(1) authorizes the Comm ssioner to
i npose an accuracy-related penalty equal to 20 percent of the
under paynent attri butable to negligence or disregard of rules or
regul ations. For purposes of section 6662, negligence is any
failure to make a reasonable attenpt to conply with the
provi sions of the Internal Revenue Code, and disregard includes
any carel ess, reckless, or intentional disregard. Sec. 6662(c);

see also Neely v. Comm ssioner, 85 T.C 934, 947 (1985)

(negligence is lack of due care or failure to do what a
reasonabl e and prudent person would do under the circunstances);
sec. 1.6662-3, Incone Tax Regs. Negligence also includes any
failure to exercise ordinary and reasonable care in the
preparation of a tax return or any failure to keep adequate books
and records and to properly substantiate itens. Sec. 1.6662-
3(b)(1), Income Tax Regs. Negligence is strongly indicated
where, inter alia, “A taxpayer fails to make a reasonabl e attenpt

to ascertain the correctness of a deduction * * * which would
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seemto a reasonabl e and prudent person to be ‘too good to be
true’ under the circunstances”. Sec. 1.6662-3(b)(1)(ii), Incone
Tax Regs. A return position that has a reasonable basis is not
attributable to negligence. Sec. 1.6662-3(b)(1), Inconme Tax
Regs. A reasonable basis standard is a relatively high standard
that is significantly higher than a not frivol ous standard. Sec.
1.6662-3(b)(3), Incone Tax Regs. The reasonabl e basis standard
is not satisfied where a return position is nmerely arguable or
colorable. I1d.

Section 6662(a) and (b)(2) authorizes the Comm ssioner to
i npose a 20-percent penalty if there is a substanti al
under st at enent of incone tax.? An understatenent of tax is the
excess of the anmount of tax required to be shown on the return
for the taxable year over the anmount of tax actually shown on the
return. Sec. 6662(d)(2)(A). In the case of an individual, a
substantial understatenment is an understatenent that exceeds 10
percent of the tax required to be shown on the return for the
t axabl e year, or $5,000, whichever is greater. Sec.
6662(d) (1) (A). However, the anmount of an understatenent is
reduced to the extent the taxpayer has “substantial authority”

for the position taken. Sec. 6662(d)(2)(B)(i). Substantial

20nly one sec. 6662 accuracy-related penalty nmay be inposed
Wi th respect to any given portion of an underpaynent, even if
that portion is attributable to nore than one of the types of
conduct listed in sec. 6662(b). New Phoeni x Sunrise Corp. &
Subs. v. Conmm ssioner, 132 T.C 161, 187 (2009); sec.
1.6662-2(c), Inconme Tax Regs.
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authority is an objective standard requiring an analysis of the
| aw and an application of the lawto the relevant facts. Sec.
1.6662-4(d)(2), Inconme Tax Regs.

The Conm ssioner bears the initial burden of production with
respect to a taxpayer’'s liability for the section 6662 penalty;
i.e., the Comm ssioner nmust first produce sufficient evidence to
establish that inposition of the section 6662 penalty is

appropriate. Sec. 7491(c); Kikalos v. Conm ssioner, 434 F.3d

977, 986 (7th Cr. 2006), affg. T.C. Meno. 2004-82. |If the
Comm ssioner satisfies his initial burden of production, the
burden of producing evidence to refute the Conmm ssioner’s

evidence shifts to the taxpayer. See Higbee v. Comm ssioner, 116

T.C. 438, 447 (2001).

Respondent has satisfied his burden of production with
respect to negligence by establishing that WIIliam Hol dner failed
to make a reasonable attenpt to conply with the Code.
Specifically, respondent has established that WIIiam Hol dner
failed to make a reasonable attenpt to ascertain the correctness
of his reporting positions with respect to Holdner Farns. As a
practicing accountant with decades of experience, WIIiam Hol dner
knew that a disproportionate allocation of Hol dner Farns’
expenses to himwould allow himto shelter hundreds of thousands
of dollars in unrelated income. WII|iam Holdner did not

i ntroduce any credible evidence that he acted reasonably in doing
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so or that he conducted any research on the proper classification
of Hol dner Farns for tax purposes before he decided to prepare

t he 2004-2006 returns as he did. Although petitioners assert
that WIlliam Holdner is not liable for the section 6662 accuracy-
related penalties, their argunents anmount to little nore than a
recitation of argunents we have previously rejected, e.g.,

Hol dner Farnms was, in fact, two individual proprietorships,
petitioners never formed a partnership, etc. Because we concl ude
that WIlliam Holdner is liable for the 20-percent accuracy-

rel ated penalty for negligence, we need not consider whether he
is also liable for the section 6662 penalty for a substanti al
under st at enent .

VI . Concl usion

We have considered the parties’ other argunents, and to the
extent not discussed herein, we conclude the argunents are
irrelevant, nmoot, or without nmerit. In sumary, we hold that
Hol dner Farnms was a partnership for Federal incone tax purposes
in 2004-2006. Further, we hold that petitioners were equal
partners in the partnership during the years at issue and that
Hol dner Farns’ inconme, expenses, and other partnership itens nust
be allocated accordingly. Finally, we hold that petitioner
WIlliamHoldner is liable for the section 6662 accuracy-rel ated

penalty for 2004-2006.



To reflect the foregoing,

Deci sions will be entered

under Rul e 155.




