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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2006,
the taxable year in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency of $2,121 in petitioner’s
2006 Federal incone tax.

After a concession by respondent,? the only issue for
decision is whether petitioner is entitled to the deduction for
enpl oyee busi ness expenses that respondent disallowed for |ack of
substantiation. W hold that petitioner is but only to the
extent deci ded herein.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhi bits.

Petitioner resided in the State of California when the
petition was fil ed.

Thr oughout 2006, the taxable year in issue, petitioner |ived
in Coalinga, California. He did not subscribe to |andline
t el ephone service at his home but rather relied exclusively on a
cellul ar tel ephone, which he used for both personal and busi ness

pur poses.

2 Wthout regard to the 2-percent floor on m scell aneous
item zed deductions, see sec. 67(a), respondent concedes that
petitioner is entitled to a deduction for union dues of $368 as
clainmed by petitioner on his return.
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By profession, petitioner is (and has been for sone years)
an operator of heavy equi pnent, such as bull dozers, excavators,
and simlar types of machinery used in the building of highways
and ot her construction projects. As such, petitioner is a nenber
of Operating Engi neers Local Union No. 3.3

During 2006, petitioner obtained nost of his work
assi gnnents through signing the “out-of-work” book at the union
hall in Fresno and waiting for his name to cone to the top of the
list. He did, however, manage to find sonme assignnments on his
own.

Al'l of petitioner’s assignnents throughout 2006 were short
term lasting as little as a few days or a week to no nore than a
coupl e of nonths.

For the first 10 nonths of 2006, petitioner worked at
various jobsites in California, many of which were located in the
Central Valley. |If the job was within 100 mles or so of his
home in Coalinga, petitioner would drive back and forth on a
daily basis. |[If the job were further afield, petitioner would
stay at a notel during the workweek and return to his hone in

Coal i nga for the weekend.

3 (Operating Engineers Local Union No. 3 has over 40, 000
menbers, nost of whom work as heavy equi pnment operators and
construction workers. See http://ww. o0e3.0org. Local Union No. 3
portrays itself as the |largest construction trades local in the
United States. 1d. It is an affiliated |ocal of the
I nternational Union of Qperating Engineers. See
http://ww. i uoe. org.
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For much of the last 2 nonths of 2006, petitioner “went into
Ari zona and was working for a conpany in Arizona.”*

None of the expenses incurred by petitioner for
transportation or for nmeals was rei nbursed by any enpl oyer or by
his union. However, “they usually paid for the |odging”.?

On August 3 and 4, 2006, petitioner worked for Shasta
Constructors, Inc. (Shasta), at a project in Merced, California.
Petitioner also wirked for Shasta at the same project from August
7 through 11, 2006. On each of those 7 days, petitioner drove
fromhis home in Coalinga to the jobsite and back, a total of 224
m |l es per day. Thus, over the course of those 7 days, petitioner
drove sone 1,568 work-related m | es.

On Cctober 10 through 13, 2006, petitioner worked for
Anerican Paving Co. (Anerican Paving) at a project in Covis,
California. Petitioner also worked for Anmerican Paving at the
sanme project from October 16 through 19, 2006, and from Cct ober
23 through 27, 2006. On each of those 13 days, petitioner drove
fromhis home in Coalinga to the jobsite and back, a total of 157
mles per day. Thus, over the course of those 13 days,

petitioner drove sone 2,041 work-related mles.

4 The record does not disclose the nane(s) of the conpany
or conpani es for whom petitioner worked nor exactly where in
Ari zona he worked.

5 Presumably, “they” were the enployers.



- 5.

Petitioner filed a Federal incone tax return for 2006.
Petitioner did not prepare the return hinself; rather, it was
prepared for himby a small bookkeeping and return preparation
busi ness.

On his return, petitioner item zed his deductions. Anong
t hose clai ned was one for enpl oyee busi ness expenses of $15, 897,

whi ch consisted of the foll ow ng:

[tem Anpount
Form 2106 $13, 809
Uni on dues 368
Wor k gl oves 550
Boot s 150
Cel | ul ar phone 1, 020
$15, 897

On the Form 2106, Enpl oyee Busi ness Expenses, petitioner
cl ai med vehi cl e expenses of $10, 444, travel expenses while away
from home overnight (other than neals) of $525, and neal s of
$6,930. Next, petitioner reduced the anount for neals by $1, 250
for reinbursenents received; he then reduced the difference
(i.e., $6,930-%1, 250, or $5,680) by 50 percent. See sec. 274(n).
Finally, petitioner added the bal ance, or $2,840, to the anmounts
for vehicle expenses ($10,444) and travel expenses ($525) to
arrive at the total deduction of $13, 809.

In part Il of Form 2106, petitioner conputed vehicle
expenses based on the standard m | eage rate of $0.45/per nmile

times 23,470 business ml es.
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In the notice of deficiency, respondent disallowed, for |ack
of substantiation, the entire deduction clainmed by petitioner on
his Schedule A, Item zed Deductions, for enployee business
expenses. However, at trial respondent conceded that petitioner
was entitled to deduct union dues of $368 as clai ned by
petitioner on his return.

Di scussi on

Burden of Proof

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that those

determ nations are erroneous. Rule 142(a); I NDOPCO, Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); Wl ch v. Helvering, 290

U S 111, 115 (1933). Specifically, deductions are a matter of

| egi slative grace, and the taxpayer bears the burden of proving

entitlenment to any deduction clained. Rule 142(a); Deputy v. du

Pont, 308 U S. 488, 493 (1940); New Colonial Ice Co. V.

Hel vering, 292 U. S. 435, 440 (1934). Although section 7491(a)
may serve to shift the burden of proof to the Comm ssioner under
certain circunstances, it does not do so here for at |east three
i ndependent reasons: Petitioner failed to raise the matter;
petitioner failed to conply with recordkeepi ng and substantiation
requi renents, see sec. 7491(a)(2)(A) and (B); and petitioner
failed to introduce the requisite quality of evidence, see sec.

7491(a)(1). Accordingly, petitioner bears the burden of proof.
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Petitioner’s Position and Adm Ssi ons

At trial, petitioner succinctly set forth his position as
wel | as his understanding of what this case is all about:

* * * | did run construction. | did have expenses.

don’t have records of them expenses, but | did work

this construction all year long, and | had the

expenses. | don’t know of any job that you have no

expenses for. Just because | don’t have the records of

it is what this is all about.

Petitioner candidly admtted at trial that “I’mnot a
recordkeeper” and that “I didn’'t save ny receipts or nothing.”
| ndeed, in response to respondent’s counsel’s conment on cross-
exam nation that “We're just trying to get the facts out”,
petitioner replied: “Wll, the only facts here is | have no
receipts for this stuff.”

General Principles Governing Substantiation

Li ke petitioner, we are not aware of “any job that you have
no expenses for.” But that truism does not abide, because a
taxpayer is required to maintain records sufficient to
substanti ate deductions clainmed by the taxpayer on his or her
return. See generally sec. 6001; sec. 1.6001-1(a), (e), Incone

Tax Regs.® This is because a tax return is nerely a statenent of

6 Sec. 6001 provides that “Every person liable for any tax
i nposed by this title, or for the collection thereof, shall keep
such records * * * and conply wth such rules and regul ati ons as
the Secretary may fromtine to tine prescribe.”

Sec. 1.6001-1(a), Inconme Tax Regs., provides that “Any
person subject to tax * * * shall keep such permanent books of
account or records * * * as are sufficient to establish the

(continued. . .)
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the taxpayer’s claim and the return is not presuned to be

correct. WIkinson v. Conm ssioner, 71 T.C. 633, 639 (1979);

Roberts v. Conm ssioner, 62 T.C. 834, 837 (1974). |In short, the

fact that a taxpayer clains a deduction on the taxpayer’s incone
tax return is not sufficient to substantiate the deduction

clainmed on the return. WIkinson v. Conmmni ssi oner, supra at 639;

Roberts v. Conmi ssioner, supra at 837; Seaboard Conmercial Corp.

v. Comm ssioner, 28 T.C 1034, 1051 (1957); Halle v.

Comm ssioner, 7 T.C 245 (1946), affd. 175 F.2d 500 (2d Gr.

1949) .

The Cohan Rule and Its Limtations

As a general rule, if, in the absence of required records, a
t axpayer provides sufficient evidence that the taxpayer has
incurred a deducti bl e expense, but the taxpayer is unable to
adequately substantiate the anount of the deduction to which he
or she is otherwise entitled, the Court may estimte the anount
of such expense and all ow the deduction to that extent. Cohan v.

Commi ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930). However, the

5C...continued)
anmount of * * * deductions”.

Sec. 1.6001-1(e), Income Tax Regs., provides that “The books
or records required by this section shall be kept at all tines
avail abl e for inspection by authorized internal revenue officers
or enpl oyees, and shall be retained so long as the contents
t hereof may beconme material in the adm nistration of any internal
revenue | aw.”
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Court may bear heavily against the taxpayer, whose inexactitude
is of his or her own making. 1d.
Further, in order for the Court to estimate the anount of an
expense, we nust have sone basis upon which an estimate may be

made. Vanicek v. Conm ssioner, 85 T.C. 731, 743 (1985). W thout

such a basis, any allowance woul d anbunt to ungui ded | argesse.

Wllianms v. United States, 245 F.2d 559, 560 (5th Cr. 1957).

Strict Substantiation for Certain Expenses

In the case of certain expenses, section 274(d) expressly

overrides the so-call ed Cohan doctrine. Sanford v. Commi SSi oner,

50 T.C. 823, 827 (1968), affd. per curiam412 F.2d 201 (2d G
1969); sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg.
46014 (Nov. 6, 1985). Specifically, and as pertinent herein,
section 274(d) provides that no deduction is allowable for
travel i ng expenses (including nmeals and | odgi ng while away from
home) or with respect to |listed property as defined in section
280F(d) (4), unless the deduction is substantiated in accordance
with the strict substantiation requirenents of section 274(d) and

t he regul ati ons promul gated thereunder.” Included within the

" Sec. 274(d) provides in pertinent part as foll ows:

SEC. 274. Disallowance of Certain Entertainnent, Etc., Expenses.
(d) Substantiation Required.--No deduction or credit shal
be al | owed- -
(1) * * * for any traveling expense (including neals
and | odgi ng while away from hone),
(2) for any itemw th respect to an activity which is
(continued. . .)
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definition of |isted property in section 280F(d)(4) is any
passenger autonobile or other property used as a neans of
transportation and any cellul ar tel ephone. Sec.
280F(d) (4) (A (i), (ii), (v), (5); sec. 1.280F-6(b) and (c),
| ncome Tax Regs.

Thus, under section 274(d), no deduction is allowable for
expenses incurred for traveling expenses or in respect of |isted
property on the basis of any approximation or the unsupported

testimony of the taxpayer. See, e.g., Mirata v. Conm ssioner,

T.C. Meno. 1996-321; Golden v. Commi ssioner, T.C Meno. 1993-602.

In other words, in the absence of adequate records or sufficient
evi dence corroborating the taxpayer’s own statenent, any
deduction that is subject to the stringent substantiation

requi renents of section 274(d) is proscribed.

(...continued)
of a type generally considered to constitute entertainnent,
anusenent, or recreation, * * *

(3) for any expense for gifts, or

(4) with respect to any listed property (as defined in
section 280F(d)(4)),
unl ess the taxpayer substantiates by adequate records or by
sufficient evidence corroborating the taxpayer’s own
statenent (A) the anmobunt of such expense or other item (B)
the time and place of the travel, entertai nnment, anusenent,
recreation, or use of the facility or property, or the date
and description of the gift, (C the business purpose of the
expense or other item and (D) the business relationship to
t he taxpayer of persons entertained, using the facility or
property, or receiving the gift. * * *



Anal ysi s
Expenses Subject to the Section 274(d) Standard

The bul k of the expenses subsuned in the deduction for
enpl oyee busi ness expenses is subject to the strict
substantiation standard of section 274(d) because those expenses
relate either to traveling expenses or to |isted property (i.e.,
petitioner’s vehicle and cell phone).

The record includes no docunentation by petitioner
substanti ati ng such expenses.® However, the record does include
docunent ati on obtained fromtwo of petitioner’s enployers, Shasta
and Anerican Paving.® That docunentation, which was

cont enpor aneously mai ntai ned by those enpl oyers, painstakingly

8 The stipulation of facts includes an exhibit, to which
respondent reserved an objection, of a copy of a “2006 cal endar
purportedly showi ng recorded m | eage travel ed by petitioner
during 2006.” At trial, petitioner candidly admtted that the
cal endar was not kept contenporaneously but rather was prepared
frommenory “three years back” in an effort to reconstruct his
travel; he also frankly admtted that “there’s a couple m stakes
on it” and that “we do have a couple of questionables.”
Petitioner did not identify the “questionables”, but we note that
the calendar is not consistent wwth certain other evidence in the
record. Under the circunstances, we conclude that the exhibit
does not constitute the type of docunentation nmandated by sec.
274(d), and we therefore sustain respondent’s objection to its
adm ssibility.

° At trial, petitioner seened surprised by this third-party
docunent ati on, even though it was included in the stipulation of
facts that he had executed. Contrary to petitioner’s conpl aint
t hat Shasta and Anerican Paving had been willing to provide this
docunentation to respondent but not to him the cover sheets
acconpanyi ng the docunentation clearly denonstrate that it had
been faxed to petitioner’s bookkeeper and return preparer, Tony
Gonez, and not to any of respondent’s agents.
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details petitioner’s enploynent by date, hour, |ocation, and
project. That docunentation, in conbination with petitioner’s
testinony, satisfies the strict substantiation requirenments of
section 274(d). Thus, without regard to the 2-percent floor on
m scel | aneous item zed deductions, see sec. 67(a), petitioner is
entitled to a deduction for mleage expenses of $918. 45 based on
the standard mleage rate of $0.45/per mle times 2,041 niles.

See supra p. 4; see also Brockman v. Conmm ssioner, T.C Meno.

2003-3; Aldea v. Comm ssioner, T.C Mno. 2000-136; Rev. Rul. 99-

7, 1999-1 C. B. 361.1%°

10 The cited cases hold that a taxpayer may deduct daily
transportati on expenses incurred in going between the taxpayer’s
residence and a tenporary work | ocation outside the netropolitan
area where he or she lives and normally works. In this regard,
petitioner’s enploynent with Shasta and Anmerican Pavi ng was
clearly tenporary, and respondent did not even suggest that
| ocations such as Clovis and Merced, 78.5 mles and 112 mles
di stant, respectively, frompetitioner’s hone in Coalinga, were
not outside petitioner’s “nmetropolitan area” or that he did not
normal ly work in such area.

But to the extent that petitioner (or his return preparer)
may be under the inpression that daily transportati on expenses
may be augnmented by a flat $40 daily all owance for neals, such is
not the case. Rather, the |law provides that a taxpayer’'s daily
meal s are general ly nondeducti bl e under sec. 262 as personal,
living, or famly expenses, see United States v. Correll, 389
U S 299 (1967); Barry v. Comm ssioner, 54 T.C 1210, 1212
(1970), affd. per curiam435 F.2d 1290 (1st Cr. 1970), because
expenses for neals would have been incurred regardl ess of whether
t he taxpayer had engaged in any business activity, Christey v.
United States, 841 F.2d 809, 814 (8th G r. 1988); Moss v.

Comm ssioner, 80 T.C. 1073, 1077-1078 (1983), affd. 758 F.2d 211
(7th CGr. 1985), and even though neals eaten “on the road” may
cost nore than those prepared at hone, Barry v. Comm ssioner, 435
F.2d at 1291. Expenses for neals may be deducted under sec.
162(a)(2), but only if consumed while traveling on business away
(continued. . .)
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However, apart fromthe docunentation obtained from Shasta
and Anerican Paving, there is nothing in the record that suffices
to satisfy the strict substantiation requirenents nmandated by
section 274(d). Although we found petitioner to be a credible
i ndi vidual, his testinony, standing alone, is no substitute for
what section 274(d) demands. Thus, except for the all owance
described in the imedi ately precedi ng paragraph, we are obliged
to sustain respondent’s determ nation disallow ng the deduction
clainmed by petitioner for “Form 2106” and cel l ul ar phone
expenses.

Expenses Subj ect to the Cohan Standard

Finally, the deduction in issue includes expenses for work
gl oves ($550) and safety boots ($150). Neither of these itens is
subject to strict substantiation; rather, both are subject to the
nmore |iberal Cohan standard.

G ven petitioner’s profession, we can well appreciate that
safety boots are a necessity, as are work gloves. But while we
understand that work gl oves wear out or are m splaced and need to
be repl aced, $550 strikes us as a bit nuch, at least in the

absence of any docunentary evidence. Accordingly, wthout regard

10, .. conti nued)

fromhonme “overnight”, i.e., on atrip requiring that the
t axpayer stop for sleep or a substantial period of rest, United
States v. Correll, supra; Strohnmaier v. Conm ssioner, 113 T.C.

106, 115 (1999), and then only if the substantiation requirenents
of sec. 274(d) are satisfied.



- 14 -
to the 2-percent floor on m scell aneous item zed deductions, see
sec. 67(a), we allow $150 for safety boots and $300 for work

gl oves. See Cohan v. Comm ssioner, 39 F.2d at 543-544.

Respondent’s determ nation to the contrary is not sustained.

Concl usi on

We have considered all of the argunents advanced by
petitioner, and, to the extent that we have not expressly
addressed any, we conclude that none supports an outconme contrary
to that reached herein.

To reflect our disposition of the disputed issue, as well as

respondent’s concession, see supra note 2,

Deci sion will be entered

under Rul e 155.




