T.C. Meno. 2007-235

UNI TED STATES TAX COURT

M CHAEL C. HOLLEN & JOAN L. HOLLEN, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 21915-05L. Filed August 16, 2007.

M chael C. Hollen and Joan L. Hollen, pro sese.

Lisa K. Hunter, for respondent.

MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-
dent’s notion for summary judgnent (respondent’s notion). W
shal | grant respondent’s notion.

Backgr ound

The record establishes and/or the parties do not dispute the

fol | ow ng.
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Petitioners resided in Waterl oo, lowa, at the tine they
filed the petition in this case.

Petitioners jointly filed a Federal incone tax (tax) return
for their taxable year 1988.

On Decenber 18, 1996, respondent issued to petitioners a
notice of deficiency (notice) with respect to their taxable year
1988. Petitioners filed a petition with the Court with respect
to that notice and comenced the case at docket No. 5586-97. (W
shall refer to the case at docket No. 5586-97 as petitioners’ Tax
Court case.)

On January 9, 2001, the Court entered a decision in peti-
tioners’ Tax Court case (Tax Court decision). That decision
provided in pertinent part:

Pursuant to the opinion of the Court filed March

24, 2000, and incorporating herein the facts recited in

respondent’s conputation as the findings of the Court,

it is

ORDERED AND DECI DED: That there is a deficiency in
income tax due frompetitioners for the taxable year

1988 in the anmount of $55, 550;

That there is an addition to tax due from peti -
tioners for the taxable year 1988, under the provisions

of I.R C. section 6653(a), in the amobunt of $2,777.50;

and

That there is an addition to tax due from peti -
tioners for the taxable year 1988, under the provisions

of I.R C. section 6661, in the anbunt of $13, 887.50.

On a date not disclosed by the record, petitioners filed a

notice of appeal with the United States Court of Appeals for the
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Eighth Grcuit (Court of Appeals for the Eighth Circuit) with
respect to the Tax Court decision. On January 16, 2002, that

Court affirned the Tax Court deci sion. Holl en v. Conmi Ssi oner,

25 Fed. Appx. 484 (8th Cr. 2002).

On June 5, 2001, respondent assessed tax of $55,550, addi -
tions to tax under sections 6653(a)! and 6661 of $67,978.11 and
$13,887.50, respectively, and interest as provided by |aw for
petitioners’ taxable year 1988. On February 25, 2002, respondent
assessed additional interest as provided by law. (W shall refer
to any unpai d assessed amounts with respect to petitioners’
taxabl e year 1988, as well as interest as provided by |aw accrued
after February 25, 2002, as petitioners’ unpaid 1988 liability.)

Respondent issued to petitioners the notice and demand for
paynment required by section 6303(a) with respect to petitioners’
unpaid 1988 liability.

On Decenber 15, 2004, respondent issued to petitioners a
notice of intent to |levy and notice of your right to a hearing
(notice of intent to levy) with respect to their taxable year
1988.

On Decenber 28, 2004, respondent filed a notice of Federal
tax lien (tax lien filing) with respect to petitioners for their

t axabl e year 1988.

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.
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On Decenber 29, 2004, respondent issued to petitioners a
notice of Federal tax lien filing and your right to a hearing
(notice of tax lien) with respect to their taxable year 1988.

On January 5, 2005, in response to the notice of intent to
| evy, petitioners mailed to respondent Form 12153, Request for a
Col I ection Due Process Hearing (Form 12153), and requested a
hearing with respondent’s Appeals Ofice (Appeals Ofice).

On January 18, 2005, in response to the notice of tax lien,
petitioners mailed to respondent Form 12153 and requested a
hearing with the Appeals Ofice.

In Forns 12153 that petitioners submtted with respect to
the notice of intent to levy and the notice of tax lien, respec-
tively, petitioners stated:

| nconme froma partnership was reported on the 1988 Form

1120 filed by Mchael C Hollen, D.D.S., P.C. That

sane incone is alleged by the .R S. to be reported by

Dr. and Ms. Hollen. That constitutes double taxation

That issue was addressed by the Suprene Court in U.S.

V. Supple-Biddle Hardware Co., 265 U. S. 189, “Such a

duplication, even in an exigent war tax measure is to
be avoided.” [Reproduced literally.]

On May 6, 2005, a settlenent officer with the Appeals Ofice
(settlenment officer) held a tel ephonic conference (May 6, 2005
conference) with petitioner Mchael C Hollen (M. Hollen) with
respect to the notice of intent to levy and the notice of tax
lien. During that conference, M. Hollen raised the follow ng
five issues with respect to petitioners’ taxable year 1988:

(1) The correctness of the underlying tax liability, (2) the
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liability of petitioner Joan L. Hollen (Ms. Hollen) for the tax,
(3) the propriety of filing a tax |lien against M. Hollen,

(4) the timng of the tax lien filing, and (5) the possibility
that a “slander of title action”™ m ght be pursued against the

I nt ernal Revenue Service (IRS) under lowa | aw because the tax
lien filing was filed against Ms. Hollen.

During the May 6, 2005 conference, the settlenent officer
addressed each of the issues that M. Hollen raised during that
conference. Wth respect to M. Hollen’s claimthat Ms. Hollen
is not liable for the tax, the settlenent officer advised M.
Hollen that if Ms. Hollen believed that she was not |iable for
petitioners’ unpaid 1988 liability, she should file Form 8857,
Request for Innocent Spouse Relief (And Separation of Liability
and Equitable Relief) (Form 8857).

On May 16, 2005, the settlenent officer received Form 8857
fromM. Hollen (Ms. Hollen's Form 8857). The settlenent officer
forwarded Ms. Hollen’s Form 8857 to the I RS i nnocent spouse unit.
On Cctober 18, 2005, the IRS innocent spouse unit notified the
settlement officer that it had concluded that Ms. Hollen was not
entitled to relief under section 6015. Thereafter, the settle-
ment officer began to prepare her determnation with respect to
the notice of intent to levy and the notice of tax lien.

On Cct ober 20, 2005, the settlement officer called (Cctober

20, 2005 call) Ms. Hollen and infornmed her that Ms. Hollen’s
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request for relief under section 6015 would be denied, that the
Appeals Ofice would issue to Ms. Hollen a notice of determ na-
tion denying that request, and that Ms. Hollen woul d have the
opportunity to petition the Tax Court for review of that determ -
nation. During the Cctober 20, 2005 call, the settlenent officer
asked to speak with M. Hollen, but Ms. Hollen indicated that he
was at work. During that call, the settlenent officer also
indicated that M. Hollen and Ms. Hollen would each receive a
notice of determnation with respect to the notice of intent to
| evy and the notice of tax lien.

On Cctober 28, 2005, the Appeals Ofice issued to Ms. Hol |l en
a “Notice of Determ nation Concerning Your Request for Relief
fromJoint and Several Liability under Section 6015" (notice of
determ nati on under section 6015) with respect to Ms. Hollen’'s
Form 8857 in which the Appeals O fice denied Ms. Hollen's request
for relief under section 6015. On Cctober 28, 2005, the Appeals
Ofice sent a letter to M. Hollen notifying himthat it had nmade
a determnation to deny that request.

On Cctober 28, 2005, the Appeals Ofice issued to each
petitioner a notice of determ nation concerning collection
action(s) under section 6320 and/or 6330 (notice of determ nation
under sections 6320 and 6330) with respect to petitioners’

t axabl e year 1988. Those notices were identical and stated in

pertinent part:



Summary of Determ nation
The Notice of Intent to Levy and the Notice of Federal
Tax Lien were issued properly.

An attachnment to the notice of determ nation under sections 6320
and 6330 issued to each petitioner stated in pertinent part:
SUMVARY AND RECOMVENDATI ON

The i ssuance of the Notice of Intent to Levy was appro-
priate. The filing of the Notice of Federal Tax Lien
was al so appropri ate.

BRI EF BACKGROUND

The Notice of Intent to Levy (“Letter 1058”) was issued
12/ 15/ 2004. Internal Revenue Code 6330 provides for a
Col | ection Due Process hearing for requests nmade within
30 days of the issuance of the Notice of Intent to
Levy. Your request for a hearing was received on

1/5/ 2005 and is considered tinely.

A Notice of Federal Tax Lien Filing (“NTFL”) and Your
Right to a Hearing under I RC 6320 was mail ed to you by
certified mail on 12/29/2004. This letter notified you
that you had until 2/4/2005 to nmake a tinely request
for a hearing. Your request for a hearing was received
on 1/18/2005 and is considered tinely.

You had the opportunity to raise any rel evant issues
relating to the unpaid tax, the Letter 1058 and the
NFTL at a Col l ecti on Due Process hearing. Appeals
Settlenment O ficer * * * conducted your requested
heari ng on 5/6/2005, via tel ephone. You were offered
an opportunity to neet in person. * * * [The settle-
ment officer] had no prior involvenent wth the tax
l[iability at issue.

Basis for the Tax Liability

The liability is based upon a tax court deci sion.
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DI SCUSSI ON AND ANALYSI S

Matters considered pursuant to |RC 8 6320
Verification of Legal and Procedural Requirenents

Prior to filing a NFTL, IRS nmust issue a notice and
demand for tax for each liability to be listed on the
notice. |If the tax is not paid within 10 days of such
noti ce and demand, a statutory lien arises on the 11th
day. Notice of the statutory lien may be filed any
time on or after the 11'" day. Finally, IRS nust no-
tify the taxpayer of the filing of the NFTL and hi s/ her
right to a hearing wthin 5 business days of such
filing.

Adm ni strative procedures require the Revenue O ficer
to make a reasonable effort to contact the taxpayer to
advise that a NFTL nmay be filed if paynent is not made
so that the taxpayer has an opportunity to make paynent
or other security arrangenents. The Revenue O ficer
must al so explain the effect of the NFTL filing on

nor mal busi ness operations and/or the taxpayer’s credit
rating. Admnistrative procedures in place at the tine
| RS requested the NFTL to be filed indicate that such
action should not be taken if the taxpayer is working
with IRS to resolve tax matters.

Transcri pts of your account show the notice of tax and

demand for paynent was issued on 7/2/2001. Letter 1058
was sent 12/15/2004. The NFTL was filed on 12/28/2004.
Letter 3172 was mailed on 12/29/2004.

The NFTL was filed nore than 10 days after the notice
of tax and demand for paynent was nail ed (date of
assessnent), and that Letter 3172, Notice of Federal
Tax Lien Filing and Your Right to a Hearing Under IRC
86320, was mailed within 5 business days of the date of
filing.

Adm ni stratively, the case file shows the Revenue
Oficer was in direct contact with your prior to filing
the NFTL.

Based upon the best available information, it appears
as though all applicable | egal and adm nistrative
procedures were followed in filing the NFTL and were
appropriate under the circunstances.
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Matters considered pursuant to |RC 8 6330
Verification of Legal and Procedural Requirenents

The |l egal requirenents prior to taking general enforce-
ment action are issuance of notice and demand for tax,
notice of intent to levy and notice of the taxpayer’s
right to a hearing. |In addition to the |egal require-
ments, current adm nistrative procedures governing
Letter 1058 issuance require the Revenue Oficer to
have know edge of a potential |evy source and plan | evy
as the next intended action.

Transcri pts of account show the notice of tax and
demand for paynent was issued 7/2/2001 and Letter 1058
was issued 12/15/2004. Adm nistratively, the Revenue
O ficer had know edge of a usable |evy source and | evy
appears to have been the next intended action because
you had not nade any proposals to resolve your tax
debt .

Based upon the best available information, it appears
as though all applicable | egal and adm nistrative
procedures were properly followed in issuing Letter
1058 and were appropriate under the circunstances.

Rel evant |ssues Presented by the Taxpayer

In your witten request for a hearing you indicate you
di sagree with the liability. During the CDP hearing
you raised issues concerning the tax liability. * * *
[ The settl enent officer] advised you since you previ-
ously had the underlying tax liability consi dered by
Appeal s, you were precluded fromhaving this matter
considered again at the CDP hearing. Since you previ-
ously had the underlying tax liability consi dered by
Appeal s, you are precluded fromhaving the liability
consi dered agai n under Coll ection Due Process.

Joan [Ms. Hollen] filed a request for innocent spouse
relief, Form 8857, received 5/16/2005. The request has
been denied. An innocent spouse final determ nation

| etter has been sent to Joan denying her claim

Chal | enges made by the taxpayer to the appropriateness
of the collection action

You raised the issue that the NFTL was filed too
qui ckly. As noted above, the notice of tax and demand
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for paynment was issued on 7/2/2001. Letter 1058 was
sent 12/15/2005. The NFTL was filed on 12/28/2004.
The Revenue O ficer followed all adm nistrative proce-
dures in determ ning the NFTL should be fil ed.

You rai sed no issues concerning |RS conpliance with
its procedures in filing in issuing the Letter 1058.

You offered no collection alternatives.

Bal ancing Efficient Collection Wth Intrusiveness of
Proposed Action

| RC 86320 and IRC 8 6330 requires the Appeals Oficer
to consi der whether any collection action bal ances the
need for efficient collection of the unpaid taxes with
the legitimte concern that such action be no nore

i ntrusive than necessary. It is nmy judgnent that the
filing of the NFTL and the proposed |evy action appear
to be no nore intrusive than necessary for the effi-
cient collection of the unpaid tax. IRSis justified
in proceeding with the proposed |levy action as it sees
fit. [Reproduced literally.]

Petitioners filed a petition with the Court with respect to
the notice of determ nation under sections 6320 and 6330.2 In
that petition, petitioners alleged:

4. The determnation that the Notice of Intent to
Levy and the Notice of Federal Tax Lien were issued
properly is based upon the follow ng errors:

a. Error in concluding that the underly-
ing tax liability had previously been
consi dered by appeal s thereby precludi ng
Petitioners fromhaving the liability
consi dered agai n.

5. The law and facts upon which the Petitioners
rely, as the basis of their case are as foll ows:

2Ms. Hollen did not file a petition with the Court with
respect to the notice of determ nation under section 6015.
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a. The United States Tax Court, as af-
firmed by the United States Court of
Appeal s for the Eighth GCrcuit ruled
that certain incone was taxable to Peti -
tioners for 1988 based upon a Revenue
Agents report. That sane inconme had
been reported by Petitioners’ corpora-
tion its 1998 inconme tax return. Peti-
tioners filed Form 1040X, Anended U. S.

I ndi vi dual I ncone Tax Return in order to
correct the duplication. The U S. Su-
preme Court, in US. v. Supplee-Biddle
Hardware Co., 265 U.S. 189, ruled that
“Such duplication even in an exigent war
tax nmeasure is to be avoided.” Respon-
dent has not responded to nor taken any
action respecting Form 1040X.

Petitioner had requested that this issue
be considered at the Coll ection Due
Process Hearing. [Reproduced
literally.]

Upon reviewi ng respondent’s adm nistrative record with
respect to petitioners’ taxable year 1988, respondent’s counsel
di scovered that the $67,978.11 addition to tax under section
6653(a) that respondent assessed on June 5, 2001, exceeded the
anmount of the addition to tax under section 6653(a) in the Tax
Court decision, which was $2,777.50. Upon the request of respon-
dent’ s counsel, the settlenent officer reviewed the assessnents
that respondent nmade with respect to petitioners’ taxable year
1988 and took the action necessary to have the addition to tax
under section 6653(a) and interest thereon abated to the extent
t hey exceeded the addition to tax under section 6653(a) in the

Tax Court decision and interest thereon.
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Di scussi on

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision nmay be rendered as

a matter of law Rule 121(b); Sundstrand Corp. v. Comm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Gr. 1994). W
conclude that there are no genuine issues of material fact
regardi ng the questions raised in respondent’s notion.

A taxpayer may raise challenges to the existence or the
anount of the taxpayer’s underlying tax liability if the taxpayer
did not receive a notice of deficiency or did not otherw se have
an opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)

Respondent issued a notice of deficiency to petitioners with
respect to their taxable year 1988. Petitioners filed a petition
with the Court with respect to that notice. On January 9, 2001
the Court entered a decision in petitioners’ Tax Court case,
whi ch was affirnmed by the Court of Appeals for the Eighth Gr-
cuit. The Tax Court decision provided, inter alia, that for
petitioners’ taxable year 1988 there were a deficiency of $55, 550
in petitioners’ tax and additions to that tax under sections
6653(a) and 6661 of $2,777.50 and $13,887.50, respectively. On
the instant record, we find that petitioners may not chall enge
t he exi stence or the amount of the underlying tax liability for
their taxable year 1988.

Were, as is the case here, the validity of the underlying
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tax liability is not properly placed at issue, the Court wll
review the determ nati on of the Comm ssioner of I|Internal Revenue

for abuse of discretion. Seqgo v. Conm ssioner, 114 T.C. 604, 610

(2000); Goza v. Conm ssioner, 114 T.C 176, 181-182 (2000).

Based upon our exam nation of the entire record before us,
we find that, except for the determnations relating to respon-
dent’s assessnent for petitioners’ taxable year 1988 of excessive
anounts of the addition to tax under section 6653(a) and interest
t hereon that respondent conceded,® respondent did not abuse
respondent’s discretion in making the determnations in the
noti ce of determ nation under sections 6320 and 6330 with respect
to petitioners’ taxable year 1988.

We have considered all of the contentions and argunents of
the parties that are not discussed herein, and we find themto be
w thout merit, irrelevant, and/or noot.

On the record before us, we shall grant respondent’s notion.

To reflect the foregoing,

An order granting respondent’s

noti on and an appropri ate deci sion

for respondent will be entered.

3In respondent’s notion, respondent states: “Respondent has
t aken the necessary steps to abate the [$67,978. 11] excess
penalty (i.e., to the extent that it exceeds $2,777.50) and
interest thereon.”



