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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: The petition in this case was filed in
response to a Notice of Determ nation Concerning Collection
Actions(s) Under Section 6320 and/or 6330 (notice of

determination).! Pursuant to section 6330(d), petitioner seeks

1 Unless otherwise indicated, all Rule references are to
the Tax Court Rules of Practice and Procedure, and all section
(continued. . .)
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review of respondent’s determnation. The issues for decision
are: (1) Wiether petitioner’s underlying tax liability for 1999
is properly at issue; (2) whether respondent abused his
di scretion in sustaining the proposed levy and the filing of a
Federal tax lien; and (3) whether the Court should inpose a
penal ty under section 6673(a).
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.?2
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed the
petition, petitioner resided in Amnerican Canyon, California.

Petitioner did not file a Federal inconme tax return for
1999. Respondent prepared a substitute for return for
petitioner. On August 7, 2002, respondent sent petitioner a
notice of deficiency, determining an i ncone tax deficiency of

$7,986, a section 6651(a)(1) addition to tax of $1,551.25, and a

Y(...continued)
references are to the Internal Revenue Code, as amended.

2 On Cct. 18, 2004, this Court issued an Order to Show
Cause under Rule 91(f), ordering petitioner to respond to
respondent’ s proposed stipulation of facts. Petitioner responded
but failed to address specifically any of the proposed
stipulations. At trial, petitioner was again given the
opportunity to object to any of the proposed stipul ations.
Petitioner contested only paragraph 10 of respondent’s proposed
stipulation of facts. At trial, the Court ordered that
respondent’s proposed stipulation of facts and attached exhibits
wer e deenmed established and ordered paragraph 10 of the
stipulation to be stricken fromthe record.



- 3 -
section 6654(a) addition to tax of $290.72. Petitioner received
the notice of deficiency, but he did not file a petition with
this Court. Respondent assessed the tax and additions to tax on
February 10, 2003. The assessnent was reflected in a Form 4340,
Certificate of Assessnents, Paynents, and Ot her Specified Matters
(Form 4340), a copy of which was received by petitioner.

On Cctober 1, 2003, respondent sent petitioner a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing
(notice of levy). On Cctober 9, 2003, respondent sent petitioner
a Notice of Federal Tax Lien Filing and Your Right to a Hearing
(notice of lien).

On Cctober 30, 2003, petitioner tinely requested a section
6330 hearing with respect to the notice of levy. On Novenber 11,
2003, petitioner tinely requested a section 6330 hearing with
respect to the notice of lien. At petitioner’s request, the
section 6330 hearing was conducted tel ephonically on February 26,
2004. Respondent refused to allow petitioner to record the
heari ng.

A notice of determ nation was sent to petitioner on March
11, 2004. In the notice of determ nation, respondent: (1)

Rej ected petitioner’s proposed collection alternative® because

3 Petitioner stated that he would pay the tax i nmmedi ately
and in full if respondent’s settlenent officer could prove to him
that he was liable to pay tax. W hesitate to dignify this as a
collection alternative. However, respondent treated it as such,

(continued. . .)
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petitioner did not provide a date of paynent; (2) stated that al
requi renents of |aw and adm ni strative procedure had been
satisfied and that the need for efficient collection had been
properly bal anced against any legitimte concerns raised by
petitioner; (3) sustained the proposed levy and the filing of a
Federal tax lien; and (4) warned petitioner that if he continued
to raise frivol ous argunents, he could be subjected to a penalty
under section 6673(a). In response to the notice of
determ nation, petitioner filed his petition with the Court on
April 12, 2004.

OPI NI ON
Pursuant to section 6330(d)(1), wthin 30 days of the
i ssuance of a notice of determ nation, a taxpayer nmay appeal the
determnation to this Court if we have jurisdiction over the
underlying tax liability. Were the validity of the underlying
tax liability is properly at issue, the Court will reviewthe

matter de novo. Seqgo v. Conm ssioner, 114 T.C 604, 610 (2000);

Goza v. Conm ssioner, 114 T.C 176, 181 (2000). Were the

validity of the underlying tax liability is not properly at
i ssue, however, the Court will review the Conm ssioner’s

determ nati on for abuse of discretion. Sego v. Conmni Ssioner,

supra at 610; Goza v. Conm ssioner, supra at 181.

3(...continued)
and we address it in due course.
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To determine the correct standard of review, we nust first
deci de whether petitioner’s underlying tax liability is properly

at issue. See Lunsford v. Comm ssioner, 117 T.C. 183, 185

(2001); Sego v. Conm ssioner, supra at 610; Goza v. Conm SsSioner,

supra at 181-182. A taxpayer nmay raise challenges to the

exi stence or anount of the underlying tax liability if he did not
receive a statutory notice of deficiency or otherw se have an
opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)

see Behling v. Comm ssioner, 118 T.C. 572, 576-577 (2002).

At trial, petitioner admtted he received a notice of
deficiency for 1999 but argued that the notice was invalid.
Petitioner testified: “Howis this statutory, Your Honor? \Were
is the OMB [Ofice of Managenent and Budget] nunber? Any
mandat ed tax nmust have an OVB nunber on the form attached.
There’s nothing here. * * * it’s not a statutory notice.”*
Simlar argunents have been considered and universally rejected
as being without nerit by this Court and other courts. See,

e.g., Janmes v. United States, 970 F.2d 750, 753 n.6 (10th Cr

1992) (Lack of an OMB nunber on IRS fornms and notices does not

4 Petitioner does not cite any authority for this argunent.

However, it appears petitioner is arguing that the notice

vi ol ates the Paperwork Reduction Act of 1980 (PRA), 44 U S.C
secs. 3501-3520 (2000). In general, the PRA requires Federal
agenci es requesting information fromthe public to obtain
approval fromthe OVMB and provides that an OVB control nunber
shoul d be di splayed on that docunent. PRA 44 U.S. C sec.
3507(a).
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violate the PRA); United States v. Neff, 954 F.2d 698, 699 (1l1th

Cr. 1992) (lack of an OVMB nunber on a Federal incone tax

regul ati on does not violate the PRA); Freas v. Conmm ssioner, T.C

Meno. 1993-552 (PRA does not apply to Federal incone tax

regul ations or to Federal tax forns); Andreas v. Conm SSioner,

T.C. Meno. 1993-551 (simlar to Freas v. Conm Ssioner, supra).

We find petitioner received a valid statutory notice of
deficiency, and thus his underlying tax liability is not properly
at issue. See sec. 6330(c)(2)(B). Accordingly, we review
respondent’s notice of determ nation for an abuse of discretion.

See Sego v. Commi ssioner, supra at 610; Goza v. Conmi ssioner,

supra at 181-182.

Petitioner asks the Court to find that respondent abused his
di scretion by issuing the notice of determ nation. Petitioner
advances three primary argunents: (1) Respondent did not nmake a
valid assessnent; (2) respondent inproperly barred petitioner
fromrecording the tel ephonic section 6330 hearing; and (3)
respondent erred in rejecting petitioner’s collection
alternative.

Petitioner first clains that respondent did not make a valid
assessnment. In making this assertion, petitioner advances
several tax protester-type argunents, including: No Code section
makes himliable to pay tax; respondent’s settlenent officer was

not the Secretary of the Treasury, nor was authority properly
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del egated to her by the Secretary; no provision of the Code

all ows respondent to substitute a Form 4340 for a return signed
by petitioner; under section 7608, no enployee of the IRS has the
authority to enforce any law in the Code other than Subtitle E or
crimnal provisions; and section 7851 repeal ed sections 1, 61, 62
and 63. Petitioner’s assertions have been rejected by this Court
and other courts, and “W perceive no need to refute these
argunents with sonber reasoning and copi ous citation of

precedent; to do so m ght suggest that these argunents have sone

colorable nerit.” Crain v. Comm ssioner, 737 F.2d 1417, 1417

(5th Cr. 1984); see Duffield v. Conmm ssioner, T.C Meno. 2002-

53; Kuglin v. Conm ssioner, T.C Meno. 2002-51; Wlie v.

Conmi ssioner, T.C. Meno. 2001-65; Earl v. Conm ssioner, T.C.

Menmo. 1998-16.
The exi stence of a Form 4340 is presunptive evidence that a

valid assessnent was made. See Wlie v. Conni ssioner, supra. At

trial, petitioner admtted he received a Form 4340. Because
petitioner received a Form 4340 and failed to raise any bona fide
i ssues related to the assessnent procedure, we find that a valid
assessnent was made and respondent did not abuse his discretion
by seeking collection of the taxes assessed.

Petitioner next argues that respondent inproperly barred
petitioner fromrecording the tel ephonic section 6330 hearing.

Under section 7521(a)(1), a taxpayer has the right to nake an
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audi o recording of a section 6330 hearing. Keene v.

Comm ssioner, 121 T.C. 8, 16, 19 (2003). However, it is not

necessary or productive to remand this case to respondent’s
Appeals Ofice nerely to provide the petitioner a recorded
heari ng where he previously attended and participated in a

section 6330 hearing. 1d. at 19; Durrenberger v. Conm ssioner,

T.C. Meno. 2004-44; Kenper v. Conmissioner, T.C. Menop. 2003-195;

see al so Lunsford v. Conm ssioner, supra at 189.

In the present case, petitioner participated in his section
6330 hearing. |In addition, we note that petitioner has only
advanced contentions, argunents, and questions that the Court
finds to be frivolous. Renmanding this case to Appeals, and thus
allow ng petitioner to continue to advance the sane frivol ous
argunents, would not be productive. For these reasons, we
concl ude that any error made by respondent in not allow ng
petitioner to record the hearing was harm ess. See Kenper V.

Conmi Ssi oner, supra.

Petitioner also argues that respondent erred in rejecting
petitioner’s proposed collection alternative. Petitioner
testified, and the notice of determnation reflects, that he
offered to pay his outstanding tax liability in full at his
section 6330 hearing “if [respondent] can show nme which | nternal

Revenue Code section makes ne liable.” This Court has found such

an argunment to be frivolous. Row ee v. Conmm ssioner, 80 T.C.
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1111, 1119-1122 (1983); Tolotti v. Conm ssioner, T.C Meno. 2002-

86, affd. 70 Fed. Appx. 971 (9th Cr. 2003). W find that
respondent did not abuse his discretion in denying petitioner’s
collection alternative.

In the notice of determ nation, respondent verified that al
requi renents of applicable | aw and adm ni strative procedure had
been nmet and that respondent properly bal anced the need for
efficient collection against any legitimte concerns raised by
petitioner. Petitioner has not presented any evidence or
persuasi ve argunents to convince us that respondent abused his
di scretion but instead has only advanced frivol ous tax protester-
type argunents. As a result, we hold respondent’s determ nation
was not an abuse of discretion, and respondent may proceed with
t he proposed net hods of collection.

Section 6673(a)(1l) authorizes the Court to require a
taxpayer to pay the United States a penalty in an anmount not to
exceed $25,000 whenever it appears to the Court the taxpayer’s
position in such a proceeding is frivolous or groundl ess. Sec.
6673(a)(1)(B). Respondent has not asked the Court to inpose a
penal ty under section 6673(a) against petitioner. However, the

Court may, sua sponte, inpose this penalty. Pierson v.

Commi ssioner, 115 T.C. 576, 580 (2000); Rewerts v. Conm ssioner,

T.C. Meno. 2004-248; Jensen v. Commi ssioner, T.C Meno. 2004-120.

Petitioner has previously been a litigant in this Court. In
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his prior case, petitioner raised many of the same argunents as
in the present case, and those argunments were found to be w thout

merit. Hol liday v. Comm ssioner, T.C. Menp. 2004-172. In the

present case, the notice of determ nation warned petitioner that
if he continued to raise frivolous argunents, a penalty could be
i nposed. At trial, the Court warned petitioner on three separate
occasions that if he continued to raise only frivolous argunents,
a penalty could be inposed. Despite these warnings, petitioner
continued to assert only frivolous argunents. As a result, we
hold that a penalty of $2,500 against petitioner is awarded to
the United States in this case pursuant to section 6673(a)(1).

I n reaching our holdings herein, we have consi dered al
argunents nade, and, to the extent not nentioned above, we find
themto be noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be

entered for respondent.




