T.C. Meno. 2005-132

UNI TED STATES TAX COURT

ROBERT HOLLI DAY, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 18974-03L. Filed June 1, 2005.

Pfiled a petition for judicial review pursuant to
sec. 6330, I.R C., in response to a determnation by R
to proceed with collection by lien of assessed incone
tax liabilities for 1991, 1992, and 1993. P filed
joint returns with his spouse for these years that
reported total income of “$0” and a total tax of “$0”
on all three of the returns, to which were attached
identical |engthy docunents that contained contentions
and argunents that are frivolous and/or groundless. P
filed with the RS a Request for a Due Process Hearing,
to which was attached a docunent raising severa
reasons for P s disagreenent with a proposed IRS
collection action. P continues to pursue these issues,
all of which are refuted by the record and/or hol di ngs
in prior cases.

Hel d: Remanding this matter to respondent’s
Appeals Ofice for recording woul d be neither necessary
nor productive.
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Hel d, further, R may proceed with collection of
bal ances due as determned in a Notice O Determ nation
Concerning Col l ection Action(s) Under Section 6320
and/ or 6330.

Robert Hol |i day, pro se.

Jonae A. Harrison, for respondent.

MVEMORANDUM OPI NI ON

NI M5, Judge: This case arises froma petition for judicial
review filed in response to a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330. Unless
ot herw se indicated, all section references are to sections of
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. This case was submtted fully stipulated pursuant to
Rul e 122, and the facts are so found. The stipulation of the
parties wth acconpanying exhibits is incorporated herein by this
ref erence.

Backgr ound

At the tinme the petition was filed in this case, petitioner

resi ded i n Phoeni x, Arizona.
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Petitioner failed to file tinmely Federal inconme tax returns
for 1991, 1992, and 1993. Respondent prepared a Substitute for
Return for each year pursuant to section 6020(b), and, on
Novenber 9, 1995, respondent mailed to petitioner a notice of

deficiency for all taxable years. See Swanson v. Conm SSioner,

121 T.C. 111, 112 n.1 (2003). Petitioner and his spouse
subsequently filed joint returns in 2000 for the taxable years
1991, 1992, and 1993. Petitioner and his spouse reported total
inconme of “$0” and a total tax of “$0” on all of the returns.
The Hol lidays al so attached a | engthy docunent to each of the
returns that contained argunents that this Court has repeatedly

found to be frivol ous and/or groundl ess, see, e.g., Copeland v.

Conmi ssioner, T.C. Menp. 2003-46; Smith v. Comm ssioner, T.C

Meno. 2003-45, and we find this also to be true in this case.

See also Holliday v. Comm ssioner, T.C. Meno. 2002-67, affd. 57

Fed. Appx. 774 (9th Cr. 2003).

On February 17, 2003, respondent issued to petitioner a
letter entitled “Notice of Federal Tax Lien Filing and Your Ri ght
to a Hearing Under I RC 6320” relating to petitioner’s unpaid tax
liabilities for the aforenentioned years. On March 22, 2003,
petitioner submtted Form 12153, Request for a Coll ection Due
Process Hearing, and attached a docunent which stated in part:

Notice of Lien - Explanation for D sagreenent

I ncone. (1) There was a failure to determne a
deficiency; (2) There was a failure to issue a Notice of
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Deficiency; (3) There was a failure to generate an

assessnent list; (4) There was a failure of the Conm ssioner

to certify and transmt the assessnent list; (5) There was a

failure to record the assessnent; (6) failure to provide

record of assessnent; and, (7) failure to send Notice of

Assessment .

Petitioner |later notified respondent that he intended to
audi o record the admnistrative hearing. Respondent’s Appeals
of ficer advised petitioner that the hearing could not be
recor ded.

On Septenber 17, 2003, petitioner attenpted to record the
schedul ed adm ni strative hearing at respondent’s offices in
Phoeni x. The Appeals officer again informed petitioner that the
heari ng could not be recorded but offered to conduct the hearing
w thout recording. Petitioner declined, and the hearing ended.

On Cctober 2, 2003, respondent issued to petitioner a Notice
of Determ nation in which the Appeals officer recomended

proceeding with the lien.

Di scussi on

On Novenber 6, 2003, petitioner filed a Petition for Lien or
Levy Action under section 6330(d). CGting this Court’s hol ding

in Keene v. Comm ssioner, 121 T.C. 8 (2003), petitioner contends

t hat respondent’s determ nati on was an abuse of discretion
because the Appeals officer did not permt an audio recording of
the adm nistrative hearing. Petitioner raised a simlar
contention in response to a notion for summary judgnent filed by

respondent before trial. For reasons stated in the Court’s order
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of Cctober 4, 2004, we denied respondent’s notion, allow ng the
case to proceed to trial. However, when afforded the opportunity
at the tine of trial to present neritorious argunents permtted
under section 6330(c)(2), petitioner chose to submt the case
fully stipulated, reiterating only the frivol ous protester
argunments previously rejected in our order of Cctober 4, 2004.
Because the underlying tax liability is not in dispute, we
review the Appeals officer’s actions under an abuse of discretion

standard. Sego v. Comm ssioner, 114 T.C 604, 610 (2000); Goza

v. Comm ssioner, 114 T.C 176, 181-182 (2000). Under the abuse

of discretion standard, a determnation will be affirmed unless
t he respondent took action that was arbitrary or capricious,
| acked sound basis in fact, or was not justifiable in |ight of

the facts and circunstances. Mai |l man v. Conmi ssioner, 91 T.C.

1079, 1084 (1988).

Before a lien may be placed on any property or right to
property, a taxpayer is entitled to notice of intent to file a
l[ien and notice of the right to a fair hearing before an
inpartial officer of the IRS Appeals O fice. Sec. 6320(a) and
(b). Taxpayers may raise challenges to “the appropri ateness of
collection actions” and may neke “offers of collection
al ternatives, which may include the posting of a bond, the
substitution of other assets, an installnent agreenent, or an

of fer-in-conprom se”. Sec. 6330(c)(2)(A). The Appeals officer
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nmust consi der those issues, verify that the requirenents of
applicable | aw and adm ni strative procedures have been net, and
consi der “whet her any proposed collection action bal ances the
need for the efficient collection of taxes with the legitimte
concern of the person [involved] that any collection action be no
nore intrusive than necessary.” Sec. 6330(c)(3)(C

Section 7521(a)(1l) states that, upon the advance request of
t he taxpayer, an Internal Revenue Service officer or enployee
shall permt the taxpayer to make an audi o recordi ng of “any in-
person interview * * * relating to the determ nation or
collection of any tax”. As explained in our Cctober 4, 2004,

order in this case, in Keene v. Commi ssioner, 121 T.C. 8, 19

(2003), this Court held that taxpayers are entitled, pursuant to
section 7521(a)(1l), to audio record section 6330 hearings. The
taxpayer in that case had refused to proceed when denied the
opportunity to record, and we remanded the case to allow a
recorded Appeals hearing. 1d.

In contrast, again as noted in our QOctober 4, 2004, order,
we have di stingui shed, and declined to remand, cases where the
t axpayer had participated in an Appeals Ofice hearing, albeit
unrecorded, and where all issues raised by the taxpayer could be
properly decided fromthe existing record. E.g., id. at 19-20;

Frey v. Conmi ssioner, T.C. Menob. 2004-87; Durrenberger V.

Conmi ssioner, T.C. Menp. 2004-44; Brashear v. Conmm ssioner, T.C.
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Meno. 2003-196; Kenper v. Conm ssioner, T.C. Menp. 2003-195.

Stated otherwi se, cases will not be remanded to Appeal s, nor
determ nations ot herw se invalidated, nerely on account of the
| ack of a recording when to do so is not necessary and woul d not

be productive. See, e.g., Frey v. Comm ssioner, supra,;

Durrenberger v. Conmi ssioner, supra; Brashear v. Commi ssSioner,

supra; Kemper v. Commi ssioner, supra; see also Lunsford v.

Comm ssioner, 117 T.C 183, 189 (2001). A principal scenario

falling short of the necessary or productive standard exists
where the taxpayers rely on frivolous or groundl ess argunents
consistently rejected by this and other courts. See, e.g., Frey

V. Conm ssioner, supra; Brashear v. Commni ssioner, supra; Kenper

v. Conm ssioner, supra.

Because no hearing had been conducted at all in petitioner's
case, we declined to grant respondent's notion for summary
judgnent. The record as it then existed did not forecl ose the
possibility that petitioner m ght have raised valid argunents had
a hearing been held. Accordingly, we provided petitioner an
opportunity before the Court at the trial session in Phoenix to
identify any legitimte issues he wished to raise that could
warrant further consideration of the nmerits of his case by the
Appeals Ofice or this Court. Petitioner, however, nerely
continued to focus on the denial of a recorded hearing and

of fered no substantive issues of nmerit.
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Hence, despite repeated warnings and opportunities, the only
contentions other than the recorded hearing i ssue advanced by
petitioner, i.e., the notice of deficiency and assessnent issues
di scussed bel ow, are of a nature previously rejected by this and
other courts. The record therefore does not indicate that any
pur pose woul d be served by remand or additional proceedings. The
Court concludes that all pertinent issues relating to the
propriety of the collection determ nation can be deci ded through
review of the materials before it.

Petitioner clains that there was a failure to issue a notice
of deficiency or a determnation of a deficiency. However, while
a deficiency notice is not in the record, petitioner does not
seek to chall enge respondent’s determ nation of his incone tax
l[tability for the 3 years in issue and agrees that the standard
for reviewin this case is abuse of discretion. W deemthis to
be a concession by petitioner that there was a deficiency notice
and a determ nation of a deficiency, notw thstanding petitioner’s
assertion to the contrary. Petitioner alleges irregularity in
respondent’s assessnent procedure, but casel aw establishes that a
Form 4340, Certificate of Assessnents, Paynents, and O her
Specified Matters, included in the record for each year at issue,
satisfies the verification requirenents under section 6330(c)(1)
and constitutes presunptive evidence that a tax has been validly

assessed. See Roberts v. Comm ssioner, 118 T.C. 365, 371 n.10




-9 -
(2002), affd. 329 F.3d 1224 (11th Cir. 2003); Davis v.

Comm ssioner, 115 T.C. 35 (2000). Respondent al so properly

notified petitioner of the assessnents by issuing a notice of

bal ance due for each taxable year. See, e.g., Hughes v. United

States, 953 F.2d 531, 536 (9th Cr. 1992).

Petitioner’s neritless argunments support the conclusion that
remanding this matter to respondent’s Appeals Ofice for
recordi ng woul d be neither necessary nor productive, and we so
hol d.

We have considered all of petitioner’s contentions and
argunents that we have not discussed, and we find themto be
w thout merit and irrel evant.

Further, we hold that respondent correctly determ ned that
collection efforts should proceed.

To reflect the foregoing,

Deci sion will be entered

for respondent.




