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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of respondent’s determination in a notice of
deficiency that petitioner owed an i ncone tax deficiency and a
section 6662 penalty for his 2005 tax year.! After concessions
by the parties,? the issues for determ nation are:

(1) Whether petitioner’s distributions fromhis section
401(k) retirenment savings account are taxable;

(2) whether petitioner received self-enploynment inconme in
2005;

(3) whether petitioner is entitled to a deduction for
expenses cl ai med on Schedule C, Profit or Loss From Busi ness;

(4) whether petitioner is entitled to a deduction cl ainmed on
Schedule A, Item zed Deductions, for charitable contributions
wi thin the neaning of section 170; and

(5) whether petitioner is liable for an accuracy-rel ated

penal ty under section 6662(a).

Unl ess otherwi se indicated, all section references are to
t he I nternal Revenue Code of 1986, as anended and in effect for
the year at issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

2Petitioner conceded respondent’s determ nation that a $189
State tax refund fromthe State of New York is includable in
petitioner’s gross inconme. Respondent conceded his proposed
capital gain adjustnent of $5,236 and petitioner’s entitlenent to
a short termcapital |oss of $922.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated. The stipul ated
facts, wth acconpanying exhibits, are hereby incorporated by
this reference. At the tine his petition was filed, petitioner
resided in Mam, Florida.

In 2004, after losing his job, petitioner noved from New
York to Mam .® Petitioner noved to Mam in order “to try to
put things back together again”.

When petitioner first noved to Mam, he lived with his
sister, Maria Sherrer (Ms. Sherrer). Although he woul d
occasionally nmake contributions to househol d expenses, petitioner
did not pay Ms. Sherrer any rent. Petitioner also sonetines
hel ped Ms. Sherrer at her business, Sherrer and Sherrer
Accounting and Tax Preparation Services, doing mnor tasks such
as filing, helping with advertising, inputting nunbers into a
conputer, and taking basic information from Ms. Sherrer’s
clients. Petitioner was not conpensated for his work at M.
Sherrer’s business.

After noving to Mam, petitioner becane involved in the Qut

of the Ashes Foundation, Inc. (foundation), a charitable

SAt trial petitioner contradicted hinself by stating he
moved to Mam in 2004 and |ater stating that he noved in 2005.
Al t hough resolution of this question does not affect the outcone
of this case, because petitioner’s sister, Maria Sherrer,
testified that petitioner noved in 2004 and petitioner’s
testinony was nore definite when he spoke of nmoving in 2004, we
have found that petitioner noved in 2004.
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organi zation that works with inner-city children. During 2005
petitioner was a nmenber, director, and enpl oyee of the
foundation. M. Sherrer was president of the foundation.
Petitioner donated small anpbunts of cash to the foundation
t hr oughout 2005 but kept no records of these contributions.
Petitioner explained that in approximtely July 2005 he
started a nmultifaceted business called Xcluseif, Inc., which was
i ncorporated during the 2005 tax year but has since been
di ssol ved.* W take judicial notice of the Florida Departnent of
State Division of Corporations’ Wb site, which reports that the
articles of incorporation for Xcluseif were filed on July 19,
2005, and that Xcluseif was adm nistratively dissolved for
failing to file an annual report on Septenber 15, 2006.°
Petitioner attenpted to get a “Tax I D nunber” for Xcluseif

but did not succeed.® Petitioner intended to operate various

‘For ease of reference, we refer to the business as sinply
Xcl usei f throughout this opinion.

A court may take judicial notice of appropriate
adj udi cative facts at any stage in a proceedi ng, whether or not
the notice is requested by the parties. See Fed. R Evid.
201(c), (f); see also United States v. Harris, 331 F.2d 600, 601
(6th Cr. 1964) (explaining that a court may take judicial notice
sua sponte). In general, the court may take notice of facts that
are capabl e of accurate and ready determ nation by resort to
sour ces whose accuracy cannot reasonably be questioned. Fed. R
Evid. 201(b); see also Evans v. Comm ssioner, T.C Meno. 2010-
207.

W& assune petitioner is referring to an Enpl oyer
| dentification Nunber, which is also known as a Federal Tax
(continued. . .)
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busi nesses through Xcluseif including putting drink machi nes at
various | ocations, providing a UPS shipping center, selling
t hi ngs on eBay, and tutoring.

When petitioner first started Xcluseif, he was still |iving
with Ms. Sherrer and perfornmed nost of the work for Xcluseif on
his conputer at Ms. Sherrer’s house. M. Sherrer explained that
petitioner eventually opened an outlet for Xcluseif on Biscayne.

Petitioner paid the expenses attributable to Xcluseif out of
hi s personal account and with his personal credit cards. Wile
petitioner clainmed that he kept records of these expenses, he did
not provide this Court with any of the records, stating at trial
that he was unaware that they were requested or that Xcluseif was
bei ng audit ed.

I n 2005, because of his financial difficulties and,
according to petitioner, Hurricane Katrina, he nade two
w thdrawal s fromhis section 401(k) retirenent savings account
(401(k) account) for a total distribution of $16,951. According
to petitioner, nost of the distributed noney “went toward payi ng
off the loans [he] had taken in previous years against it * * *
the small anpbunt that remained was in part used to make ends neet

during that tinme.”

5(...continued)
| dentification Nunber. W continue to use petitioner’s term of
“Tax | D nunber”.
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Ms. Sherrer prepared petitioner’s 2005 tax return, for which
petitioner clainmed to have paid her $650 in 2006." M. Sherrer’s
hi ghest degree is an associate’s degree in accounting from M am
Jacobs College. M. Sherrer is not herself a certified public
accountant, but she “[nmakes] sure that one is attached to [her]
office”. Petitioner’s 2005 Form 1040, U.S. Individual Incone Tax
Return, was filed electronically on February 6, 2006. Three
items on the Form 1040 are relevant in this case.

First, petitioner clainmed a business |oss of $19,570 that
was due to Xcluseif. On the attached Schedul e C petitioner
reported gross receipts of $1,500 and total expenses of $21, 070,
| eading to the $19,570 |l oss. Petitioner listed the gross
recei pts and expenses from Xcluseif as incone and expenses from
sel f-enpl oynent on Schedule C of his individual return because it
seens “the nost appropriate thing to do” since Xcluseif did not
have a Tax I D nunber and he did not see a way to separate hinself
and his personal expenses from Xcl useif.

Second, petitioner included in gross incone his 401(k)
account distributions of $16,951 and cl ai ned a correspondi ng

Schedul e A deduction of $16,951 as “Unrei nbursed enpl oyee

‘Petitioner paid Ms. Sherrer in 2006, as opposed to 2005,
because 2006 was the year that the return was filed. Wile both
petitioner and Ms. Sherrer testified that petitioner paid M.
Sherrer $650 for filing the 2005 return, evidence submitted to
this Court indicates that petitioner paid Ms. Sherrer $450 for
filing the 2005 return with the renaining $200 bei ng the “bal ance
due fromprior years”.
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expenses”.® Petitioner clainmed the $16,951 item zed deduction
because he “was aware that sone regul ati ons had been issued by

t he governnent regardi ng expenses to offset the issues with
Katrina. * * * [However, he was] not sure about the details of

t hose exenptions or exclusions.” M. Sherrer was not aware of
any specific 2005 provision allow ng petitioner to exclude the
401(k) account distributions fromgross incone and stated that
whil e she renmenbered “sone kind of credit” she coul d not
“renmenber exactly what it” was.

Third, petitioner clainmed a Schedul e A deduction of $4, 284
for asserted charitable contributions to the foundation.
Petitioner “was under the inpression that charitable donations
were al ways tax deductible”. M. Sherrer relied on a docunent
fromthe foundation in claimng the charitable contribution
deduction. The docunment contained: (1) The nane “Qut of the
Ashes Foundation”, (2) a date of January 6, 2006, (3) a statenent
that petitioner donated $4,725 in cash, and (4) the follow ng
statenent: “The above total represents all contributions
recei ved during the year 2005". The docunent did not contain
petitioner’s nanme or the specific 2005 dates on which petitioner
made contributions and in what individual amounts. | n Decenber

2009 Ms. Sherrer obtained a second docunent fromthe foundati on

8Al so related to his 401(k) account w thdrawal s, petitioner
i ncl uded $1, 694 of sec. 72(t) additional tax “on | RAs, other
qualified retirenment plans, etc.”
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whi ch was identical to the first except that the line for the
donor which was previously bl ank now contai ned petitioner’s nane.
Bot h docunents indicated they were sent by “Dr. Carlton Fisher,
Chai rman” and contai ned the hand-printed initials “C. F.” \Wen
respondent attenpted to call the tel ephone nunber |isted on both
docunents as the foundation’s, respondent reached Ms. Sherrer’s
tax preparation service.

Petitioner believed that at the tinme his 2005 tax return was
prepared, it was fair and accurate. On Novenber 4, 2008,
respondent issued a notice of deficiency showing a deficiency in
income tax of $8,883 and a section 6662(a) penalty of $1,776. 60.
Respondent’ s adjustnments to petitioner’s 2005 inconme tax return
whi ch remai n unresolved include: (1) Disallowng petitioner’s
$21, 070 of Schedul e C expenses; (2) disallow ng petitioner’s
$16, 951 Schedul e A deduction for unrei nbursed enpl oyee expenses;
(3) disallowing petitioner’s $4,284 Schedul e A deduction for
charitable contributions; and (4) determ ning a section 6662(a)
accuracy-rel ated penalty of $1,776. 60.

On or about January 7, 2010, petitioner faxed to respondent
a signed Form 1040X, Anended U.S. Individual |Incone Tax Return,
for petitioner’s 2005 tax year. On the Form 1040X, petitioner:
(1) Renoved both the incone and expenses on Schedule C relating

to Xcluseif under the belief that they should be reported on a
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separately filed Federal incone tax return;® (2) clained a
charitabl e contribution deduction of $5,509, a $1, 225 increase
fromthe $4, 284 which was deducted on the original Form 1040; and
(3) renmoved the $16,951 item zed deduction related to his 401(k)
account distributions, stating on the Form 1040X, Expl anation of
Changes: “REMOVE | RA DI STRI BUTI ON KATRI NA EXCLUSI ON OF
$16, 951" . 10
Trial was held on January 13, 2010, in Mam, Florida.
Addi ti onal discrepancies about the alleged 2005 charitable
contributions to the foundation arose at trial. Petitioner
testified that he donated at |east $4, 700, an amount which he
considered to be a fair deduction as it was actually | ess than
t he true anount.
OPI NI ON
Respondent did not anend his answer to accommodate the
anended tax return nor indicate that he woul d accept the anended
tax return. Therefore, we decide petitioner’s case on the basis

of the record and his original tax return. See Colvin v.

°At trial, when attenpting to explain the renoval
petitioner stated that since filing his original 2005 return he
had | earned that he “shoul d have been operating separate accounts
and everything for Xcluseif”. Even though petitioner alleges
that the inconme and expenses for Xcluseif should have been
separately reported, a Form 1120, U.S. Corporation |Incone Tax
Return, for Xcluseif’s 2005 tax year had not been filed as of the
date of trial

OWhi l e petitioner renoved the $16,951 item zed deducti on,
he retained the $16,951 in gross incone.
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Comm ssi oner, 122 Fed. Appx. 788, 790 (5th G r. 2005) (“even if

the Comm ssioner had a | egal duty to accept the anended return,

it would have no inpact on the deficiencies upheld by the Tax
Court, because they were issued before * * * [the taxpayer]
attenpted to submt his anended return, and anended returns do
not vitiate deficiencies that have already been issued.”), affg.
T.C. Meno. 2005-67. Furthernore, “the Internal Revenue Code does
not explicitly provide either for a taxpayer’'s filing, or for the
Commi ssi oner’s acceptance of an anmended return; instead, an
anmended return is a creature of admnistrative origin and grace.”

Badaracco v. Conm ssioner, 464 U. S. 386, 393 (1984).

| . Burden of Proof

In general, determination of a taxpayer’s tax liability is
presunmed correct, and the taxpayer bears the burden of proving
that the Conm ssioner’s determnation is inproper. Rule 142(a);

Welch v. Helvering, 290 U.S. 111, 115 (1933).1%1

“puyrsuant to sec. 7491(a), the burden of proof on factual
i ssues that affect the taxpayer’s tax liability may shift to the
Comm ssi oner where the “taxpayer introduces credible evidence
with respect to * * * such issue.” The burden wll shift only if
the taxpayer has, inter alia, conplied with applicable
substantiation requirenments and “cooperated wth reasonabl e
requests by the Secretary for wtnesses, information, docunents,
nmeetings, and interviews”. Sec. 7491(a)(2). Petitioner did not
rai se the burden of proof issue, did not introduce any credible
evidence, and failed to conply with the substantiation
requi renents. Accordingly, the burden of proof remains on
petitioner.
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[1. Whether Petitioner’'s 401(k) Account Distributions Are
Taxabl e

Petitioner made two withdrawals fromhis 401(k) account in
2005, for a total distribution of $16,951. Petitioner included
$16,951 in incone on both his original and anended returns.?
Statenents nmade in a tax return signed by a taxpayer may be

treated as adm ssi ons. Lare v. Conmi ssioner, 62 T.C. 739, 750

(1974), affd. w thout published opinion 521 F.2d 1399 (3d Cr
1975). Therefore, we treat petitioner’s inclusion of $16,951 in
income on both returns and renoval of the $16,951 item zed
deduction on his anended return as an adm ssion.*® Accordingly,

we sustain respondent’s adjustnment on this issue.!

2\W6 refer to the Form 1040 as the original return and the
Form 1040X as the anmended return.

B f petitioner had not included the 401(k) account
distributions in inconme on his original return and renoved the
correspondi ng deduction on his anended return, we would stil
reach the sanme result. A distribution froma qualified
retirenment plan, such as petitioner’s 401(k) account, is
includable in the distributee’s gross incone in the year of
distribution. See secs. 61(a)(11), 402(a), 4974(c)(1).
Additionally, early withdrawals fromsec. 401(k) plan accounts
are generally subject to the requirenents of sec. 72(t), which
i ncreases a taxpayer’'s tax for the taxable year in which the
di stribution occurs by 10 percent of the portion of such
distribution which is includable in gross incone. See secs.
72(t)(1), 401(a), (k)(1l), 4947(c); see also Uscinski V.

Commi ssioner, T.C Menp. 2005-124. Petitioner never disputed the
$1, 695 additional tax due under sec. 72(t) or argued that he fit
within one of the exceptions to the sec. 72(t) additional tax.
Furt her, petitioner included the $1,695 additional tax on both
his original and anended returns.

W realize petitioner continues to harbor a belief that is
entitled to a deduction of $16,951 for his 401(k) account
(continued. . .)



- 12 -

[11. \Vhether Petitioner Had Sel f- Enpl oynent | ncone

Petitioner listed the gross receipts and expenses of
Xcluseif on the Schedule C attached his original return. On his
anmended return, petitioner omtted both the gross receipts and

t he expenses. 1®

¥4(...continued)
distributions, arguing in his posttrial brief that “consideration
could be given to the fact that these funds were used to survive
during a horrible hurricane season here in South Florida”.
Petitioner m sunderstands applicable |law. Under sec. 1400Q
certain relief is given to individuals who nake wi thdrawals from
qualified retirement plan accounts, such as petitioner’s 401(k)
account, if the wwthdrawal is a qualified hurricane distribution.
Sec. 1400Q a). Potential relief here is that: (1) Unless the
t axpayer el ects otherw se, any anount required to be included in
gross incone for such taxable year shall be included ratably over
t he 3-taxabl e-year period beginning with such taxable year and
(2) the sec. 72(t) additional tax shall not apply. Sec.
1400Q(a) (1), (5 (A . A qualified hurricane distribution is *“any
distribution froman eligible retirenent plan nmade on or after
August 25, 2005, and before January 1, 2007, to an individual
whose principal place of abode on August 28, 2005, is located in
the Hurricane Katrina disaster area and who has sustai ned an
econom c | oss by reason of Hurricane Katrina”. Sec.
1400Q(a) (4) (A (i). Petitioner’s 401(k) account distributions are
not qualified hurricane distributions for the follow ng reasons:
(1) Petitioner did not prove that the distributions took place
after Aug. 25, 2005 and (2) other than his unsupported and self-
serving testinony, petitioner did not provide evidence that he
suffered an econom c | oss by reason of Hurricane Katrina; rather,
it appears petitioner’s econom c hardship is due nore to the fact
that he lost his job in New York and Xcluseif failed. For these
reasons, petitioner is not entitled to take advantage of the sec.
1400Q rel i ef provisions.

According to the Schedule C attached to the ori ginal
return, gross receipts were $1,500 and total expenses were
$21, 070, resulting in a loss of $19,570. It is unclear from
petitioner’s anended return whether he renoved the $19,570 | oss.
He stated in the explanation of changes section on the anended
return “renmove sch. Closs of $21,070.” This statenment is
(continued. . .)
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Petitioner asserts that it was proper to renove the revenue
and expenses related to Xcluseif fromhis individual tax return
because they should be reported on a separate Form 1120, U.S.
Corporation Incone Tax Return. Respondent urges the opposite--
that the revenue and expenses relating to Xcluseif should be
reported as due to self-enploynent on Schedule C of petitioner’s
i ndividual tax return. W agree with respondent that Xcluseif
shoul d be di sregarded and the i ncone and expenses attributed to
petitioner individually.

A corporation is to be respected as a taxable entity
separate and distinct fromits owners where the corporation
either is organized for a business purpose or carries on a

busi ness after incorporation. Serot v. Conm ssioner, T.C Meno.

1994-532 (citing Mdline Props., Inc. v. Conm ssioner, 319 U S

436, 438-439 (1943)), affd. 74 F.3d 1227 (3d Gr. 1995). \hile a

taxpayer is free to adopt various fornms of doing business, the

15, .. conti nued)
uncl ear because the | oss was $19,570, not $21,070. It was the
Schedul e C expenses which were $21,070. W concl ude that
petitioner renmoved the $19,570 | oss as opposed to the $21, 070
expenses for two reasons. First, petitioner’s trial testinony
indicates that petitioner believes that the inconme and expenses
due to Xcluseif should have been filed separately on a Form 1120.
Second, petitioner’s anended tax return does not bal ance
otherwi se. On the anended return, petitioner nade a net increase
in adjusted gross inconme of $33,912 due to four itens: (1)
I ncl usi on of a $189 New York State tax refund; (2) inclusion of
$16, 951 due to the 401(k) account withdrawal; (3) a $2,798
capital loss not previously listed; and (4) renoval of the net
| oss of $19,570 previously reported on Schedule C.
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entity nmust have been organi zed for a substantial business
pur pose or actually engage in substantive incone-producing
activity in order to be recognized as a separate taxable entity.

See Pate v. Conm ssioner, T.C Meno. 2008-272 (citing

Conm ssioner v. Culbertson, 337 U S. 733, 743 (1949)), affd. in

part and remanded in part 364 Fed. Appx. 917 (5th Cr. 2010).

Xcl usei f was incorporated on July 19, 2005. Petitioner
clainms Xcluseif had $1,500 of revenue and $21, 070 of expenses
during the 2005 tax year. Yet petitioner failed to prove either
that the revenue and expenses were not his and bel onged to
Xcluseif or that the revenue and expenses dated fromafter July
19, 2005, and not before. VWhile petitioner argued that a Form
1120 should be filed for Xcluseif’s 2005 tax year, as of the date
of trial, a Form 1120 had not been fil ed.

Petitioner admtted that he never received a Tax | D nunber
for Xcluseif. Petitioner never filed an annual report for
Xcluseif. It is unclear what Xcluseif’s principal business
purpose was. The record does not establish whether Xcluseif ever
had a pl ace of business; and petitioner acknow edged that “in the
end [ Xcluseif] never really got off the ground”. Petitioner paid
for Xcluseif’'s expenses out of his personal account and stated he
“didn’t see any way to, to separate [hinself] and [his] own
expenses, personal expenses, fromthe things that [he] spent on

Xclusei f.”
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We conclude that Xcluseif had no separate | egal existence
frompetitioner and therefore will not be recognized as a
separate entity for Federal tax purposes. W sustain
respondent’s determ nation that revenue and expenses attri butable
to Xcluseif are properly classified as due to sel f-enploynent and
shoul d be reported on petitioner’s individual tax return. Since
we hold petitioner had self-enploynent income, petitioner is also
subject to self-enploynent taxes and is entitled to a deduction
for one-half of the tax ampunt.!® See sec. 164(f).

| V. Deducti ons

Deductions are a matter of |egislative grace, and taxpayers
bear the burden of proving entitlenent to any clai ned deducti on.

Rul e 142(a); INDOPCO, Inc. v. Conm ssioner, 503 U.S. 79, 84

(1992). Taxpayers are required to identify each deduction
avai |l abl e and show that they have net all requirenments as well as
to keep books or records to substantiate all claimed deductions.

Roberts v. Conm ssioner, 62 T.C. 834, 836-837 (1974).

18Sec. 1401 inposes, in addition to other taxes, a tax of
12. 40 percent on the self-enploynent inconme of every individual.
One-half of this tax is then deductible from adjusted gross
i ncone (AG@) under sec. 164(f)(1). Sec. 1402(b) defines “self-
enpl oynent incone” as an individual’s “net earnings fromself-

enpl oynent”. Sec. 1402(a) defines “net earnings fromself-
enpl oynent” as “the gross incone derived by an individual from
any trade or business carried on by such individual, less the

[ cl aimed] deductions [in the year in issue] allowed by this
subtitle which are attributable to such trade or business”.
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A. VWhether Petitioner |Is Entitled To Deduct Expenses
Li sted on Schedule C

After holding, see supra part Ill, that petitioner nust
i nclude the revenue and expenses attributable to Xcluseif as due
to self-enploynent on his individual tax return, we nust
determ ne which, if any, of the $21,070 of cl aimed expenses
petitioner is allowed to deduct.

Section 162(a) authorizes a deduction for “all the ordinary
and necessary expenses paid or incurred during the taxable year
in carrying on any trade or business”. A trade or business
expense is ordinary for purposes of section 162 if it is nornal
or customary within a particular trade, business, or industry and
is necessary if it is appropriate and hel pful for the devel opnent

of the business. Conmnissioner v. Heininger, 320 U S. 467, 471

(1943); Deputy v. du Pont, 308 U S. 488, 495 (1940).

The evidence is unclear as to what Xcluseif’s business
actually entailed, and thus the Court has no way to determ ne
whi ch expenses are ordinary and necessary. And even if
petitioner denonstrated that the all eged expenses were ordi nary
and necessary to Xcluseif’s business, he did not substantiate
them The record consists only of petitioner’s unsupported
testinony. He clains he kept records, but they are not a part of
the record in this case. Were taxpayers do not substantiate
their reported expenses, the Conmi ssioner is not arbitrary or

unreasonable in determning that the clai med deductions shoul d be
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deni ed. See Roberts v. Comm ssioner, supra at 837.%

Accordi ngly, we sustain respondent’s adjustnent disallow ng
petitioner’s Schedul e C expenses of $21, 070.
B. Whet her Petitioner |Is Entitled to a Schedule A

Deduction for Charitable Contributions Wthin the
Meani ng of Section 170

Wi le petitioner clainms he is entitled to a Schedule A
deduction for his charitable contributions to the foundation, he
has been inconsistent as to what anount he contributed, claimng
$4,284 on his original return, $5,6509 on his amended return, and
$4,700 at trial. Additionally, the docunent fromthe foundation
that Ms. Sherrer used to claimthe charitable contribution
deduction listed $4,725 as petitioner’s charitable contribution.

Section 170(a)(1) allows a deduction for contributions to
charitabl e organi zations defined in section 170(c). Section
170(f)(8) provides recordkeeping requirenments for certain
charitable contributions. Specifically, section 170(f)(8)(A)
provi des: “No deduction shall be allowed under subsection (a)
for any contribution of $250 or nore unl ess the taxpayer

substantiates the contribution by a contenporaneous witten

YUnder Cohan v. Conmi ssioner, 39 F.2d 540, 543-544 (2d Gr
1930), if a taxpayer clainms a deduction for a business expense
and cannot fully substantiate it, the Court, except for expenses
governed by sec. 274, nmay approxi mate the all owabl e anount.
However, the taxpayer mnust provi de reasonabl e evidence from which
to estimate that anmount. Vanicek v. Conmm ssioner, 85 T.C 731,
742-743 (1985). The lack of any evidence in this case precludes
this Court fromattenpting an approxi mation.
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acknow edgnent of the contribution by the donee organi zation that
neets the requirenents of subparagraph (B).”'® The witten
acknow edgnent nust include: (1) The anount of the cash
contribution, (2) whether the donee organization provided any
goods or services in consideration of the donation, and (3) if
so, a description and good faith estinate of the val ue of those
goods or services. Sec. 170(f)(8)(B). A witten acknow edgnent
is contenporaneous if it is obtained by the taxpayer on or before
the earlier of: (1) The date the taxpayer files the original
return for the taxable year of the contribution or (2) the due
date (including extensions) for filing the original return for
the year. Sec. 170(f)(8)(CO; sec. 1.170A-13(f)(3), Incone Tax
Regs.

Petitioner relies on two different docunents fromthe
foundation to substantiate his charitable contribution deduction.
The first docunent has a date of January 6, 2006, and does not
contain petitioner’s nane. The second was received in Decenber
2009 and is identical to the first except that it does contain

petitioner’s nane.!®

8Separate contri butions of |ess than $250 are not subject
to the requirements of sec. 170(f)(8), regardl ess of whether the
sum of the contributions nade by a taxpayer to a donee
organi zation during a taxable year equals $250 or nore. See sec.
1. 170A-13(f) (1), Inconme Tax Regs.

The first letter was nmarked Exhibit 4-P and the second
Exhibit 5-P. Respondent objected to both exhibits on grounds of
(continued. . .)



- 19 -

Bot h docunents fail the requirenents of section 170(f)(8)
because they fail to state whether the foundation provided any
goods or services in consideration for petitioner’s charitable

contri bution. See Friedman v. Conmi ssioner, T.C. Menob. 2010-45

(stating that the statenent under section 170(f)(8)(B)(ii) that
no goods or services were provided by the donee in exchange for

the contribution is necessary for a charitable contribution

deduction); Kendrix v. Conm ssioner, T.C Meno. 2006-9 (denying a
charitabl e contribution deduction because the receipt failed to
state whether the donee provided any goods or services in

consideration); Castleton v. Comm ssioner, T.C Menp. 2005-58

(denying a charitable contribution deduction for reasons
including that the receipt failed to state whether the donee
provi ded goods or services), affd. 188 Fed. Appx. 561 (9th G
2006) . 2°

19C. .. continued)
authenticity. The issue of admssibility is noot because
petitioner is not entitled to a deduction for charitable
contributions regardl ess of whether the docunents marked as
Exhibits 4-P and 5-P are introduced into evidence, and therefore
we need not decide the authenticity issue.

20Ct her problens with both docunents include that they fai
to state the date of petitioner’s contribution(s); they fail to
contain a breakdown of anmounts petitioner contributed; the
ori ginal docunent does not contain petitioner’s nanme; and the
second docunent fails to neet the “contenporaneous” requirenment
of sec. 170(f)(8). Petitioner testified that he contributed
smal | amounts to the foundation throughout the year, stating:
“The anmounts [were] always small anpbunts. There was no tine at
which | wote a $5,000, a $2,000 check or a $500 check to Qut of

(continued. . .)
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Because petitioner failed to substantiate his charitable
contributions, he is not entitled to a charitable contribution
deduction. Accordingly, we sustain respondent’s adjustment with
regard to this issue.

V. Section 6662 Accuracy-Rel ated Penalty

Under section 7491(c), respondent bears the burden of
production with respect to petitioner’s liability for the section
6662(a) penalty. This neans that respondent “nust cone forward
with sufficient evidence indicating that it is appropriate to

i npose the relevant penalty.” See Hi gbee v. Comm ssioner, 116

T.C. 438, 446 (2001).

Section 6662(a) inposes an accuracy-related penalty of 20
percent on any underpaynent that is attributable to causes
specified in subsection (b). Respondent asserts two causes
justifying the inposition of the penalty: Negligence and a
substantial understatenent of incone tax. Sec. 6662(b)(1) and
(2).

“[NJegligence” is “any failure to nake a reasonabl e attenpt
to conply with the provisions of * * * [the Internal Revenue

Code]”. Sec. 6662(c). Under caselaw, “‘Negligence is a |lack of

20(. .. continued)
the Ashes * * * | never had that anmount of noney”. The docunents
stated: “the above total represents all contributions received
during the year 2005.” The total amount was $4,725. The
docunent was dated Jan. 6, 2006. W have no way of know ng on
the basis of these docunents on what dates in 2005 petitioner
contributed cash to the foundation and in what anounts.
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due care or failure to do what a reasonable and ordinarily

prudent person would do under the circunstances.’” Freytag V.

Conmm ssioner, 89 T.C. 849, 887 (1987) (quoting Marcello v.

Comm ssi oner, 380 F.2d 499, 506 (5th Gr. 1967), affg. on this

issue 43 T.C. 168 (1964) and T.C Meno. 1964-299), affd. 904 F.2d
1011 (5th Gr. 1990), affd. 501 U. S. 868 (1991). Negligence can
al so include any failure by the taxpayer to keep adequate records
and to substantiate itens properly. Sec. 1.6662-3(b)(1), Incone
Tax Regs. A substantial understatenent of income tax is an
under st atement that exceeds the greater of $5,000 or 10 percent
of the tax required to be shown on the return. Sec.
6662(d) (1) (A).

There is an exception to the section 6662(a) penalty when a
t axpayer can denonstrate: (1) Reasonabl e cause for the
under paynent and (2) that the taxpayer acted in good faith with
respect to the underpaynent. Sec. 6664(c)(1l). Regulations
promul gat ed under section 6664(c) further provide that the
determ nation of reasonable cause and good faith “is nade on a
case-by-case basis, taking into account all pertinent facts and
ci rcunstances” with the nost inportant factor being the extent of
the taxpayer’s effort to assess the taxpayer’s proper tax
liability. Sec. 1.6664-4(b)(1), Incone Tax Regs.

Petitioner was negligent and substantially understated his

2005 tax liability. Petitioner believed that when the tax return
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was prepared, it was “a fair and accurate way to report it”, yet
for nost of the issues on the return “I feel unqualified to
comment.” \Wen asked why he took certain positions in his tax
return, petitioner was vague and uninforned. He stated he
deducted his 401(k) account distributions because “the governnent
had i ssued that statenent about Katrina”, but he was unsure
whet her he was actually entitled to the deduction. He deducted
his charitable contributions because he “was al ways of the
opinion that charitable contributions were deductible”. He
failed to include the $189 New York State tax refund in income
for “no particular reason”. Further, petitioner failed to
substantiate his clainmed expenses and deducti ons.

Petitioner relied on his sister to prepare his tax return,
but she was al so vague and unsure of the law. ?* She could not
remenber why the 401(k) account distributions were deducted on

the original return. She indicated that she had gone over

2This Court has articulated a three-prong test in cases
where a taxpayer attenpts to rely upon professional advice to
negate a sec. 6662(a) accuracy-related penalty determ ned by the
Comm ssioner. |In order to do so, “the taxpayer nust prove * * *
that the taxpayer neets each requirement of the follow ng three-
prong test: (1) The adviser was a conpetent professional who had
sufficient expertise to justify reliance, (2) the taxpayer
provi ded necessary and accurate information to the adviser, and
(3) the taxpayer actually relied in good faith on the adviser’s
judgnment.” Neonat ol ogy Associates, P.A. v. Conm ssioner, 115
T.C. 43, 99 (2000), affd. 299 F.3d 221 (3d Gr. 2002). Further,
“reliance may not be reasonable or in good faith if the taxpayer
knew, or reasonably should have known, that the advisor |acked
knowl edge in the relevant aspects of Federal tax law.” Sec.
1.6664-4(c)(1), Incone Tax Regs.
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Katrina relief issues with Stuart d adsden, a certified public
accountant she consulted with but did not remenber details; she
was unsure whet her she applied 2005 | aw when preparing
petitioner’s return; and she could not renmenber any of the
docunents or receipts she used in preparing the return and “never
really noticed that [petitioner’s] nane was not on the first”
docunent fromthe foundation used in claimng the charitable
contribution deduction.

On the basis of the above, respondent has nmet his burden of
production with regard to the section 6662(a) accuracy-rel ated
penalty and petitioner has failed to neet the burden of proof
with regard to the section 6664(c)(1l) exception. Therefore, we
sustain respondent’s inposition of a section 6662(a) accuracy-
related penalty for petitioner’s 2005 tax year.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




