PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2010-42

UNI TED STATES TAX COURT

ROGER R. AND BRENDA J. HOLMES, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 9622-08S. Filed April 12, 2010.

Roger R Hol nes, pro se

Archana Ravi ndranath, for respondent.

RUVE, Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect when the

petition was filed. Pursuant to section 7463(b), the decision to

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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be entered is not reviewable by any other court, and this opinion
shall not be treated as precedent for any other case.

Respondent determ ned deficiencies of $8,791 and $11,532 in
petitioners’ Federal incone taxes for taxable years 2005 and 2006
(years at issue), respectively. The issues for decision are:

(1) Whether petitioners are entitled to the deductions clainmed on
Schedule A, Item zed Deductions, and Schedules C, Profit or Loss
From Busi ness (Sole Proprietorship), for the years at issue; and
(2) whether petitioners must include in gross incone for the
years at issue a $13,000 annual housing allowance paid to
petitioner Roger R Holnmes (M. Holnmes) as a pastor at Paul’s
Chapel Baptist Church (Paul’s Chapel).

Backgr ound

Sonme of the facts have been stipulated. The stipulation of
facts and the attached exhibits are incorporated herein by this
reference. At the tinme the petition was filed, petitioners
resided in Onio.

During the years at issue M. Hol nes was an ordai ned Bapti st
pastor for Paul’s Chapel, and his wfe, petitioner Brenda J.

Hol nes, worked for Maytag Manufacturing, L.L.C. In addition to
spending his tinme as a pastor for Paul’s Chapel, M. Hol nes
reported that he operated a conputer servicing business, PC

Unlimted, fromhis hone.
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For the years at issue M. Hol nes prepared petitioners’
Federal inconme tax returns using TurboTax. Petitioners jointly
filed 2005 and 2006 Federal incone tax returns, which included a

Schedul e A and two Schedules C for each year. For each of the
years at issue petitioners filed one Schedule C for M. Hol nes’
pastoral activities and one Schedule C for PC Unlimted. For
2005 petitioners reported total Form W2, Wage and Tax Statenent,
and substitute Form W2 income of $61,797. For 2006 petitioners
reported total Form W2 and substitute Form W2 i ncone of

$67, 199.

Schedul es A

On the respective 2005 and 2006 Schedul es A, petitioners
clained total item zed deductions of $26,581 and $16,198. The
respective total item zed deductions included unreinbursed job-
rel ated expenses and certain mscell aneous deductions of $15, 257
for 2005 and $10, 129 for 2006.

Schedul es C

Pastoral Activities

On the respective 2005 and 2006 Schedules C, petitioners
reported gross receipts or sales of $13,535 and $13,530 from
pastoral activities. Petitioners clained an annual parsonage
housi ng al | owance of $13, 000, thereby reducing their gross
profits frompastoral activities to $535 in 2005 and $530 in

2006. Petitioners state in their petition that “Paul’s Chapel is
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a small church with limted resources and revenue”

therefore, during the years at issue M. Hol nes’

and,

primry

conpensation was a $250 weekly housing all owance (i.e.,

$13, 000

per year). The clainmed Schedul e C expenses related to pastoral

activities were as foll ows:

Tax Year

Expenses 2005 2006

Adverti sing $135 $85
Car and truck expenses 4,961 4,542
Comm ssi ons and fees 30 30
Depr eci ati on 0 0
Interest: O her - - 1, 500
Legal and professional services 75 75
O fice expense 59 287
Suppl i es 135 105
Taxes and |icenses 65 26
Travel expenses 748 526
Deducti bl e neal s and entertai nnment 216 68
Uilities 2,409 3,095
O her expenses 3,976 160
Tot al 12, 809 10, 499

PC Unlimted

During 2005 and 2006 M. Hol mes reported gross sales or

receipts fromPC Unlimted of $1,856 and $13, 812,

respectively.

For PC Unlimted petitioners clained Schedul e C expenses as

fol |l ows:
Tax Year

Expenses 2005 2006
Adverti sing $78 --
Car and truck expenses 2,211 $4, 295
Depreci ati on 376 0
| nsur ance 1,140 - -
| nterest: other 765 3, 896
Legal and professional services 38 360
O fice expense 465 355



Taxes and |icenses 0 240
Travel expenses 376 656
Deducti bl e neal s and entertai nnent 106 171
Uilities 2,791 2,020
O her expenses 1, 355 275

Tot al 9,701 12, 268

In addition to the above Schedul e C expenses, on their 2006
Schedule C for PC Unlimted petitioners claimed a $7, 347 expense
for the business use of their hone. The Forns 8829, Expenses for
Busi ness Use of Your Honme, indicate that petitioners clained
147. 24 percent of their honme was used for business purposes,

47. 24 percent for business related to M. Hol mes’s pastoral
activities and 100 percent for business related to PC Unlimted.
M. Hol mes explained this inconsistency at trial as sinply a
software defect (i.e., that TurboTax should not have all owed him
to claimnore than 100 percent of the use of petitioners’ home as
a busi ness expense) and that “Undoubtedly that is incorrect.”

In the notice of deficiency, which pertains to both 2005 and
2006, respondent deni ed deductions for all of the job expenses
and certain m scell aneous deductions clained on Schedul e A
Because the denial of the job expenses and certain m scell aneous
deductions reduced petitioners’ item zed deductions to an anount
that was | ess than the standard deduction, respondent al so
elimnated all other Schedul e A expenses for each of the years at
i ssue and substituted the standard deduction. Respondent al so

di sal | oned the $13, 000 annual housing all owance as well as all of
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the cl ai ned Schedul e C expenses for both the pastoral activities
and PC Unlimted.?

Di scussi on

In general, the Comm ssioner’s determnations in a notice of
deficiency are presunmed correct, and the taxpayer bears the
burden of proving error in the Conm ssioner’s determ nations.

Rul e 142(a); Welch v. Helvering, 290 U S 111, 115 (1933). The

burden of proof may shift to the Comm ssioner in certain
circunstances if the taxpayer introduces credible evidence and
establishes that he substantiated itens, maintained required
records, and fully cooperated with the Comm ssioner’s reasonabl e
requests. Sec. 7491(a)(1l) and (2)(A and (B). Petitioners have
nei ther asserted that the burden of proof has shifted to
respondent nor provi ded adequate substantiation of the expenses
clainmed on their 2005 and 2006 Federal incone tax returns;
therefore, the burden of proof remains with petitioners.

Di sal | owed Deducti ons

Deductions are a matter of |egislative grace, and the
t axpayer bears the burden of proving he is entitled to the

deductions clained. Rule 142(a); INDOPCO, Inc. v. Conmm ssioner,

503 U.S. 79, 84 (1992); New Colonial Ice Co. v. Helvering, 292

2Respondent al so made adjustnents to sel f-enpl oynent
adj usted gross incone and sel f-enploynent tax. Although neither
party has contested these adjustnents, they are conputational and
will need to be addressed in the Rule 155 conputati ons.
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U S. 435, 440 (1934). A taxpayer nust substantiate anounts

cl ai mred as deductions by nmaintaining the records necessary to
establish that he is entitled to the deductions. Sec. 6001; sec.
1.6001-1(a), Inconme Tax Regs.

Section 162(a) allows a taxpayer to deduct all the ordinary
and necessary expenses paid or incurred in carrying on a trade or
busi ness. Personal expenses, however, generally are not
deducti ble. Sec. 262(a). Furthernore, in the case of expenses
for autonobiles, traveling (including neals and | odging while
away from hone), and entertai nment, section 274(d) disallows any
deductions unl ess the taxpayer substantiates by adequate records
or by sufficient evidence corroborating the taxpayer’s own
statenent: (1) The anount of the expense; (2) the tinme and pl ace
of the expense; and (3) the business purpose of the expense. See

Oswandel v. Commi ssioner, T.C Meno. 2007-183. Section 1.274-

5T(c)(5), Tenporary Incone Tax Regs., 50 Fed. Reg. 46022 (Nov. 6,
1985), provides:

(5) Loss of records due to circunstances beyond
control of the taxpayer. \Were the taxpayer
establishes that the failure to produce adequate
records is due to the I oss of such records through
ci rcunst ances beyond the taxpayer’s control, such as
destruction by fire, flood, earthquake, or other
casualty, the taxpayer shall have a right to
substanti ate a deduction by reasonabl e reconstruction
of his expenditures or use.

“Under these regulations, therefore, a taxpayer may be deened to

nmeet the requirenents of section 274(d) if he or she establishes
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the occurrence of a casualty causing the |oss of records and has

adequately reconstructed the expenditures.” Oswandel v.

Conm ssi oner, supra (citing section 1.274-5T(c)(5), Tenporary

| ncone Tax Regs., supra).

At trial M. Holnmes testified that he | acked the records
necessary to substantiate the deductions clained on petitioners’
2005 and 2006 Federal inconme tax returns. M. Holnes testified
that during 2007 petitioners noved fromlllinois to Ghio and in
the process his wfe and daughter cl eaned out his office
di scarding many, if not all, of his business records, including
his m | eage books for 2005 and 2006. In an effort to
substantiate his autonobile and travel expenses for the years at
issue, M. Holnes testified that 3 days before trial he
reconstructed fromnenory a mleage |log for both his pastoral
activities and his conputer servicing business.

We find that petitioners have failed to substantiate any of
t he disall owed deductions. They have certainly not net the
hei ght ened substanti ation requirenents for autonobile and travel
expenses under section 274(d) nor established that their business
records were | ost through circunstances beyond their control.

We, therefore, sustain respondent’s correspondi ng determ nations.

Housi ng Al | owance

During the years at issue M. Hol nes received a parsonage

al  onance of $250 per week, or $13,000 per year. |In the notice
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of deficiency respondent disallowed the $13, 000 parsonage
al | owance, thereby increasing petitioners’ gross inconme by the
sanme amount. Respondent concedes that if petitioners used the
$13, 000 housing al |l owance to provide a hone, then the $13, 000
al l omance shoul d be excludable fromtheir gross incone.

Conpensation for services is generally included in gross
income. Sec. 61(a)(1l). Section 107, however, provides the
foll om ng exception:

SEC. 107. RENTAL VALUE OF PARSONAGES.

In the case of a mnister of the gospel, gross
i ncone does not i ncl ude--

(1) the rental value of a home furnished
to himas part of his conpensation; or

(2) the rental allowance paid to him as
part of his conpensation, to the extent used
by himto rent or provide a hone and to the
extent such all owance does not exceed the
fair rental value of the honme, including
furni shi ngs and appurtenances such as a
garage, plus the cost of utilities.

Respondent has acknow edged that petitioners provided
docunentation from Paul’s Chapel establishing that M. Hol nes
recei ved $13, 000 annually as a housing allowance. At trial M.
Hol mes credibly testified that he did not receive any
conpensati on from Paul’s Chapel beyond the $13, 000 annual housi ng
al l omance. M. Holnes also credibly testified that the housing
al | owance provided by Paul’s Chapel was insufficient to cover his

nort gage expenses and utilities. In this respect, M. Hol nes
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testified that his nortgage paynent al one was approxi mately
$1, 000 per month before refinancing. Consequently, we find that
the $13, 000 per year parsonage all owance petitioners received was
used to provide a hone as defined in section 107(2). See sec.
1.107-1(c), Inconme Tax Regs. Accordingly, the $13,000 annual
housi ng al |l owance Paul’s Chapel paid to M. Hol mes during the
years at issue is not includable in petitioners’ gross incone.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




