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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: Petitioner submtted to the Interna
Revenue Service (I RS) a request for abatenent of interest
relating to his 1984, 1985, and 1986 incone tax liabilities.
Respondent denied the request. The issue for our determ nation

i s whether respondent abused his discretion under section 6404 by
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failing to abate assessnents of interest relating to petitioner’s
1984, 1985, and 1986 taxable years.!?

Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed his
petition, petitioner resided in Florida.

. AMCOR Partnership Proceedi ngs

Petitioner invested in separate tax shelter partnerships
sponsored and operated by Antor Capital, Inc. (AMCOR), in each of
the years 1984, 1985, and 1986. Petitioner filed a Form 1040,
U.S. Individual Income Tax Return, for each of the 3 years,
reporting substantial |osses attributable to his AMCOR
partnership investnents in each year.? Respondent accepted
petitioner’s 1984, 1985, and 1986 returns as fil ed.

During the 1980s and 1990s, respondent pursued extensive

civil and crimnal investigations into the operation of AMCOR and

1 Al section references are to the Internal Revenue Code
in effect for the years in issue unless otherw se indicated, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.

2 After receiving an extension of time to file, petitioner
tinmely filed his 1984 return. Petitioner filed his 1985 and 1986
returns a few days after the end of extension periods respondent
gr ant ed.
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its related partnerships.® |In March of 1989, in connection wth
respondent’s crimnal investigation into AMCOR s operations and
pursuant to a search warrant, respondent entered an AMCOR office
and seized materials relating to the operation of AMCOR s tax
shel ter partnerships. Respondent did not return the materials he
seized fromthe search until 1993.

The United States never brought crimnal charges agai nst
AMCOR or its related partnerships. However, between 1990 and
1991, respondent issued separate notices of final partnership
adm ni strative adjustnent (FPAAs) to the tax matters partners
(TMPs) of several AMCOR partnerships including those partnerships
in which petitioner invested. Respondent determ ned that the
AMCCOR partnershi ps had cl ai mred several deductions to which they
were not entitled, resulting in mllions of dollars of tax
adj ust nent s.

The TMPs of several AMCOR partnerships, including the
partnerships in which petitioner invested, petitioned this Court
for review of the adjustnents nmade in the FPAAs. Those cases
were litigated together, and decisions in the cases were entered
on July 19, 2001. Those decisions becane final on or about
Cctober 17, 2001. The decisions that pertain to the AMCOR

partnerships in which petitioner invested include, inter alia,

3 For sone of the history of AMCOR and the investigation
into its operations, see, for exanple, Crop Associ ates-1986 v.
Comm ssioner, T.C Meno. 2000-216.
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substantial reductions in clainmed deductions. The parties to
t hose cases stipulated that the partnerships entered into
transactions that |acked econom ¢ substance and created
substantial distortions of partnership incone.

1. Respondent’s Correspondence Wth Petitioner

In a letter dated Decenber 16, 1996, respondent notified
petitioner of a discrepancy between the anmount of |oss reported
on petitioner’s Schedule K-1, Partner’s Share of Inconme, Credits,
Deductions, etc., for Agri-Venture Fund, an AMCOR partnership in
whi ch petitioner had invested during 1985, and the anount
petitioner reported on his return for 1985. Petitioner responded
by a letter dated Decenber 31, 1996, in which he advised
respondent that “[to] the best of ny know edge, the statute of
limtation has expired as to all personal, partnership or other
items reported on nmy 1985 tax return”.

Respondent replied to petitioner in a letter dated January
20, 1997. As noted supra, respondent had previously issued FPAAs
to the TWMPs of all of the AMCOR partnerships in which petitioner
participated, and they had already petitioned this Court for
review of the adjustnents nmade therein. |In relevant part, the
| etter dated January 20, 1997, read as foll ows:

Agri-Venture Fund is in Appeals at the present tine.

Since the exam nation is not conpleted, the statute

remai ns open per Internal Revenue Code 6221. The tax

treatment of any partnership itemshall be determ ned
at the partnership level. Therefore, the statute on
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your return remains open for any adjustnment resulting
fromthe exam nation of Agri-Venture Fund.

By three letters dated June 25, 2002, respondent issued
Forms 4549A, |Inconme Tax Exam nation Changes, to petitioner
concerning his 1984, 1985, and 1986 tax years. The Forns 4549A
showed increases in tax of $12,960.52 for 1984, $20,249.02 for
1985, and $15, 109.01 for 1986. The adjustnents shown in the
Forms 4549A all resulted fromdifferences between the anmounts of
AMCCOR partnership | osses petitioner reported on his 1984, 1985,
and 1986 tax returns and the anmounts of |osses ultimtely all owed
to those partnerships at the close of partnership-Ievel
l[itigation in this Court.

On or about July 15, 2002, petitioner mailed to respondent
t hree executed Forns 4549A and checks for the amobunts of the
increases in tax shown on the Forns 4549A. On July 22, 2002,
respondent posted petitioner’s paynents towards his deficiencies
and assessed additional taxes in the anounts paid. Respondent
si mul taneousl y assessed interest for each year.

On Novenber 1, 2002, petitioner submtted three Forns 843,
Claimfor Refund and Request for Abatenent, pertaining to his
1984, 1985, and 1986 taxable years. On his Fornms 843, petitioner
requested interest abatement with regard to interest that accrued
on his 1984, 1985, and 1986 deficiencies during and after May
1988.



By separate letters dated January 17, 2003, respondent
deni ed petitioner’s requests for interest abatenent.* Respondent
concluded, inter alia, that petitioner did not neet the
requi renents of section 6404(e) and that petitioner could not
chal I enge the extensions of the period of Iimtations on
assessnment of AMCOR partnership itens in his individual capacity.
On May 4, 2005, respondent issued a letter entitled *Ful
Di sal | owance--Final Determ nation” to petitioner denying
petitioner’s request for interest abatenent. In relevant part,
that letter stated:
We regret that our final determnation is to deny your
request for an abatenent of interest. W had to deny
your request for the follow ng reason(s):
e W did not find any errors or delays on our
part that nerit the abatenent of interest in
our review of available records and ot her
information for the period requested.
On July 15, 2005, petitioner petitioned the Court for review
of respondent’s determ nation.

OPI NI ON

Section 6404(e)

Pursuant to section 6404(e)(1l) as it applies in this case,

t he Comm ssi oner nay abate the assessnent of interest in two

4 The parties did not submt a copy of respondent’s Jan.
17, 2003, letter disallowng petitioner’s request for interest
abatenent with regard to his 1986 deficiency, but the parties
stipulated that the contents of that letter were identical in al
respects to the letters disallowng petitioner’s requests for
i nterest abatenent with regard to his 1984 and 1985 defi ci enci es.
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situations: (1) When a deficiency is attributable to an error or
delay by an officer or enployee of the IRSin performng a
mnisterial act, or (2) when interest is assessed on any paynent
of certain taxes (including incone tax) to the extent that an
error or delay in such paynent is attributable to an officer or
enpl oyee of the I RS being erroneous or dilatory in performng a
mnisterial act.®> An error or delay by an officer or enployee of
the IRS shall be taken into account only if no significant aspect
of such error or delay can be attributed to the taxpayer
i nvol ved, and after the IRS has contacted the taxpayer in witing
W th respect to such deficiency or paynent. [d.

A “mnisterial act” is a procedural or nmechanical act that
does not involve the exercise of judgnment or discretion and that
occurs during the processing of a taxpayer’s case after al
prerequisites to the act, such as conferences and revi ew by
supervi sors, have taken place. Sec. 301.6404-2T(b)(1), Tenporary

Proced. & Admin. Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987).° A

5 In 1996, sec. 6404(e) was anended by the Taxpayer Bill of
Rights 2, Pub. L. 104-168, sec. 301(a)(1l) and (2), 110 Stat.
1457, to permt the Conm ssioner to abate the assessnent of
interest attributable to IRS errors or delays in performng both
managerial and mnisterial acts. The anmendnent applies to
interest accruing with respect to deficiencies for taxable years
begi nning after July 30, 1996, and therefore does not apply to
the matter before us.

6 Final regulations under sec. 6404 were issued on Dec. 18,
1998, and contain the sane definition of a mnisterial act as do
the tenporary regulations. See sec. 301.6404-2(b)(2), Proced. &

(continued. . .)
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deci si on concerning the proper application of Federal tax |aw (or
ot her Federal or state law) is not a mnisterial act. 1d.

Even where errors or delays are present, the Comm ssioner’s
decision to abate interest remains discretionary. See sec.

6404(e)(1); Mekulsia v. Conmm ssioner, T.C Menp. 2003-138, affd.

389 F.3d 601 (6th Gr. 2004). Wen Congress enacted section
6404(e), it did not intend the provision to be used routinely to
avoi d paynment of interest. Rather, Congress intended abatenent
of interest to be used only where failure to do so “woul d be

wi dely perceived as grossly unfair.” H Rept. 99-426, at 844
(1985), 1986-3 C.B. (Vol. 2) 1, 844; S. Rept. 99-313, at 208
(1986), 1986-3 C.B. (Vol. 3) 1, 208.

1. St andard of Revi ew and Burden of Proof

When review ng the Comm ssioner’s determ nation not to abate

interest, we apply an abuse of discretion standard. See sec.

6404; Canerato v. Conm ssioner, T.C Meno. 2002-28. The taxpayer
bears the burden of proof with respect to establishing an abuse
of discretion. See Rule 142(a). |In order to prevail, the

t axpayer mnmust establish that in not abating interest the

Comm ssi oner exercised his discretion arbitrarily, capriciously,

5(...continued)
Adm n. Regs. The final regulations generally apply to interest
accruing on deficiencies or paynents of tax described in sec.
6212(a) for taxable years beginning after July 30, 1996, and do
not apply to the years at issue in this case. See sec. 301.6404-
2(d)(1), Proced. & Adm n. Regs.
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or without sound basis in fact or | aw. Lee v. Comm ssioner, 113

T.C. 145, 149 (1999); Wodral v. Comm ssioner, 112 T.C 19, 23

(1999).
I11. Analysis

Petitioner alleges that respondent engaged in several forns
of mnisterial error or delay.

Petitioner first alleges that during respondent’s crim nal
i nvestigation of AMCOR respondent “was in full possession of the
records necessary to issue a tax deficiency, but failed to do
so.”

Regar dl ess of whet her respondent possessed the records
required to determ ne petitioner’s deficiencies during
respondent’s crimnal investigation of AMCOR, the |ong and
wi ndi ng procedural history of the AMCOR audit and litigation
prevent ed respondent from maki ng that determ nation for several
years. Pursuant to section 6221, the proper tax treatnent of
petitioner’s AMCOR-rel ated itens was required to be determ ned at
the partnership level. Pursuant to section 6225(a), respondent
was prohibited fromassessing or collecting petitioner’s
deficiencies until the decisions in the AMCOR partnership cases
inthis Court becanme final. As noted supra, that did not occur
until Cctober 17, 2001, long after respondent returned the AMCOR
records in 1993. Petitioner has therefore failed to establish

that respondent’s delay in assessing petitioner’s deficiencies
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until the close of AMCOR-rel ated partnership litigation
constitutes error or delay in performng a mnisterial act.’
Petitioner also alleges that the inposition of interest is

grossly unfair because the anbunts of interest assessed now
greatly exceed the anpbunts of the deficiencies. As we have noted
on several occasions, the nere passage of tine does not establish
error or delay in performng a mnisterial act. Lee v.

Conmi ssi oner, supra at 151; Mekulsia v. Conmni ssioner, supra;

Hawksl ey v. Comm ssioner, T.C. Menop. 2000-354; Cosqgriff v.

Conmi ssioner, T.C. Menp. 2000-241.

Petitioner further alleges that the information regarding
t he exam nation status of Agri-Venture Fund contained in
respondent’s letter of January 20, 1997, was erroneous and its

i ncl usion constituted mnisterial error.?8

" In Crop Associ ates-1986 v. Conmi ssioner, supra, in answer
to the TM s allegations that respondent had del ayed the
l[itigation of AMCOR partnership cases, we concluded that “Blane
(i1f any) for the tinme it took to proceed to the present posture
cannot be laid only at the feet of respondent.” |Indeed, it
appears that the litigation was protracted by, anong ot her
t hi ngs, sundry cl ai ns advanced on behal f of the AMCOR
part nershi ps, none of which was deenmed persuasive. See Crop
Associ ates-1986 v. Conmm ssioner, 113 T.C 198 (1999); Agri-Cal
Venture Associates v. Comm ssioner, T.C. Meno. 2000-271; Crop
Associ ates-1986 v. Conm ssioner, T.C Menp. 2000-216.

8 In his second anended petition, petitioner alleges that
an additional letter fromrespondent dated June 27, 2000,
contained simlar erroneous information. Petitioner attached a
copy of that letter to his second anended petition, but no copy
of the letter was entered into evidence. Docunentary materi al
attached to a petition is not evidence. Geengard v.
(continued. . .)
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Fromthe record before us, it appears that respondent’s
statenment that “Agri-Venture Fund is in Appeals at the present
time” may have been incorrect. As respondent notes, although
respondent had previously issued an FPAA to the TWMP of Agri -
Venture Fund for the year at issue, it is possible that a
settlenment offer in the case was being considered at the Appeals
Ofice level. Nothing in the record indicates that this is not
so. In any event, we conclude that petitioner has not
denonstrated that the accrual of any interest is attributable to
t he above statenent in respondent’s letter of January 20, 1997,
even if we assune that respondent’s statenent was in error

In order to qualify for relief pursuant to section 6404(e),
a taxpayer nust denonstrate a direct |ink between the error or
delay and a specific period during which interest accrued.

@Qerrero v. Comm ssioner, T.C Mno. 2006-201; Braun v.

Comm ssioner, T.C Menp. 2005-221. Respondent’s error has not

been shown to have caused the accrual of any interest. Although

the case of Agri-Venture Fund may not have been “in Appeal s” when

8. ..continued)
Comm ssioner, 29 F.2d 502 (7th Cr. 1928), affg. 8 B.T.A 734
(1927); Pallottini v. Conm ssioner, T.C Menp. 1986-530.
Moreover, in a fully stipulated case such as the matter before
us, we consider those matters not contained in the stipulations
to be without support in the record. Myanoto v. Conm SSioner,
T.C. Meno. 1986-313. We therefore do not consider the contents
of the letter attached to petitioner’s second anended petition.
We note, however, that consideration of the letter would not
alter our conclusions in the matter before us.
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respondent issued the letter of January 20, 1997, the case was
before this Court when the letter was issued. As the letter
correctly noted, the period of Iimtations on assessnent of
deficiencies in petitioner’s taxes was consequentl|ly suspended.
See sec. 6229(d)(1). Petitioner has not shown that respondent’s
letter of January 20, 1997, caused any accrual of interest that
is attributable to error or delay in performng a mnisteri al
act .

Petitioner further contends that the error contained in
respondent’s letter of January 20, 1997, provides an independent
basis for the abatenent of interest pursuant to section 6404(f).
Ceneral |y speaki ng, section 6404(f) allows for the abatenent of
penalties and additions to tax, and not of assessnents of
interest.® See sec. 301.6404-3(c)(2), Proced. & Adm n. Regs.
Petitioner’s argunment regarding section 6404(f) is therefore
unf ounded.

Finally, petitioner argues that respondent |ost sonme of the
docunents that respondent seized in March of 1989 from AMCOR s
of fice and that respondent returned other docunents in a state of
disarray. Petitioner appears to argue that respondent is

collaterally estopped from denyi ng such facts pursuant to

® Sec. 6404(f) does allow for abatenent of interest inposed
with respect to any penalty or addition to tax. See sec.
301.6404-3(c)(2), Proced. & Adm n. Regs. Such interest is not at
issue in the matter before us.
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statenents in the U S. Court of Appeals for the Fifth Grcuit’s

opinion in the case of another AMCOR investor, Beall v. United

States, 467 F.3d 864 (5th Cir. 2006) affg. 335 F. Supp. 2d 743,
(E.D. Tex. 2004).%° The relevant portion of the Court of
Appeal s’ opinion reads as follows: “The IRS did not return the
partnershi ps’ books and records until 1993, and when the IRS did
return them sone had been | ost and the remainder were in
disarray.” 1d. at 866.

The doctrine of issue preclusion, or collateral estoppel,
provi des that once an issue of fact or lawis “*actually and
necessarily determ ned by a court of conpetent jurisdiction, that
determ nation is conclusive in subsequent suits based on a
di fferent cause of action involving a party to the prior

litigation.”” Monahan v. Conm ssioner, 109 T.C 235, 240 (1997)

(quoting Montana v. United States, 440 U.S. 147, 153 (1979)).
The followng five conditions nust be satisfied before
application of issue preclusion in the context of a factual

di spute: (1) The issue in the second suit nmust be identical in
all respects wth the one decided in the first suit; (2) there
must be a final judgnment rendered by a court of conpetent

jurisdiction; (3) collateral estoppel may be invoked agai nst

10 Petitioner does not appear to request that the Court
take judicial notice of the “facts” in Beall v. United States,
467 F.3d 864 (5th Gr. 2006). W note, however, that taking
judicial notice would be inappropriate in this mtter. See
Abelein v. Comm ssioner, T.C Mno. 2007-24.
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parties and their privies to the prior judgnent; (4) the parties
must actually have litigated the issues and the resol ution of
t hese i ssues nmust have been essential to the prior decision; and
(5) the controlling facts and applicable |legal rules nust remain
unchanged fromthose in the prior litigation. Peck v.

Comm ssioner, 90 T.C 162, 166-167 (1988), affd. 904 F.2d 525

(9th CGr. 1990).

The statenment in the Court of Appeals’ opinion in Beall does
not establish that respondent failed to return docunents or that
respondent returned other docunents in disarray. First,
petitioner was not a party to the dispute in Beall. Second, as
respondent correctly notes, the Court of Appeals’ opinion in
Beall related to the review of a District Court’s decision to
grant a notion of respondent’s that was treated as a notion to
dismss for failure to state a clai mupon which relief could be
granted pursuant to rule 12(b)(6) of the Federal Rules of Cvil
Procedure. Pursuant to that rule:

“a claimmay be dism ssed when a plaintiff fails to

all ege any set of facts in support of his claimwhich

woul d entitle himto relief,” and “the court accepts as

true the well-pled factual allegations in the

conpl aint, and construes themin the |ight nost

favorable to the plaintiff.”

Beall v. United States, 335 F. Supp. 2d at 747 (quoting Taylor v.

Books A MIlion, Inc., 296 F.3d 376, 378 (5th Cr. 2002))

(internal citations renoved). Applying this standard, both the

District Court and the Court of Appeals were required to accept
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the plaintiffs’ factual allegations as true regardless of their
veracity. Consequently, the question of whether respondent’s
agents or enpl oyees | ost sonme docunents and returned others in
disarray was not actually litigated in Beall, and coll ateral
estoppel does not apply to the factual assunptions in Beall. The
parties have not stipulated the relevant factual assunptions in
Beall. Petitioner has therefore not established that respondent
| ost sone AMCOR records and returned others in disarray in
pursuit of respondent’s crimnal investigation of AMCOR

We concl ude that respondent’s denial of petitioner’s request
for interest abatenment was not arbitrary, capricious, or wthout
sound basis in fact or law. In reaching all of our hol dings
herein, we have considered all argunents nmade by the parties, and
to the extent not nentioned above, we find themto be irrel evant
or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




