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R sent P a notice of Federal tax lien, and P filed
a request for an Appeals hearing pursuant to sec. 6320,
| . R C. Subsequently, R sent P a notice of
determ nati on uphol ding the Federal tax lien, and P
petitioned this Court for review of Rs determ nation
P asserts that Rfailed to nail to P a notice of
deficiency before assessing P s 1993 tax liability. R
contends that P nmay not raise the issue of whether R
mai l ed P a notice of deficiency because P did not raise
the issue at the Appeal s hearing.

Held: This Court will review whether R s Appeal s
of ficer verified conpliance with applicable | aw under

sec. 6330(c)(1), I.RC., i.e. whether a duly mail ed
noti ce of deficiency preceded the assessnent of tax as
required by sec. 6213(a), |I.R C., without regard to

whet her P raised the issue at the Appeals hearing.
Ganelli v. Conm ssioner, 129 T.C. 107 (2007),
di sti ngui shed.
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Hel d, further, if no notice of deficiency was
mailed to P, this Court will not review the underlying
tax liability de novo. |If no notice of deficiency was
mai | ed, the assessnent of P's 1993 tax liability is
invalid, the lien with respect to Ps 1993 tax
l[tability is inproper, and collection therefore may
not proceed.

Hel d, further, it is unclear what the Appeals
officer relied on to verify that the assessnent of P's
1993 tax liability was preceded by a duly nailed notice
of deficiency. Consequently, we will remand to the
Appeals Ofice to clarify the record as to the basis
for the Appeals officer’s verification that al
requi renents of applicable | aw were net.

Martin David Hoyle, pro se.

Bet h Nunni nk, for respondent.

OPI NI ON

VELLS, Judge: Respondent sent a Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
(notice of determnation) to petitioner with respect to a lien
filed to collect petitioner’s unpaid tax liability for 1993. In
response, petitioner tinely filed a petition pursuant to section
6330(d), ! seeking review of respondent’s determ nation. The
i ssues to be decided are: (1) Wiether petitioner may raise the

i ssue of whether a notice of deficiency for petitioner’s 1993

IUnl ess otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code, as anended.
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taxabl e year was nailed to petitioner; (2) if petitioner my
rai se that issue, whether respondent’s Appeals officer properly
verified that such a notice was sent; and (3) if the Appeals
officer did not properly verify that such a notice was sent,
whet her this Court should review the underlying tax liability de
novo.

Backgr ound

Sone of the facts and certain exhibits have been sti pul at ed.
The stipulations of fact are incorporated in this Opinion by
reference and are found as facts.

At the tinme he filed the petition, petitioner resided in
Loui si ana.

Petitioner and Susan Hoyle tinely filed a joint Federal
income tax return for 1993. The address shown on the return was
i n Destrehan, Loui siana.

In May 1995 petitioner and Ms. Hoyle filed a Form 2848,
Power of Attorney and Declaration of Representative, designating
Wayne Leland as their representative. The address for petitioner
and Ms. Hoyl e shown on the Form 2848 was in Olando, Florida (the
Ol ando address), and the address for M. Leland was in Wnter
Par k, Fl orida.

During August 1995 petitioner noved back to Destrehan,

Loui si ana.
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On April 3, 1996, M. Leland sent respondent a letter
revoki ng his power of attorney and requesting all future notices
be sent to petitioner at the Ol ando address.

On August 26, 1996, respondent assessed against petitioner a
deficiency of $20,495 in his income tax for 1993, an accuracy-
rel ated penalty of $4,099, and interest of $5, 631.32.

On Septenber 12, 2002, respondent issued to petitioner a
Notice of Federal Tax Lien Filing and Your Right to a Hearing
Under I RC 6320 with respect to his unpaid tax liability for 1993.

Petitioner tinely submtted a Form 12153, Request for a
Col l ection Due Process Hearing. Petitioner raised his underlying
tax liability and questi oned whet her offsetting overpaynents were
properly reflected in the |ien anount.

By |etter dated Decenber 9, 2003, respondent’s Appeal s
of ficer informed petitioner that he was precluded fromraising
the underlying tax liability because he had had a previous
opportunity to dispute the underlying tax.

By |letter dated March 31, 2004, respondent sent petitioner a
notice of determ nation upholding the filing of a Federal tax
[ien with respect to petitioner’s 1993 tax liability. On April
30, 2004, petitioner filed with this Court a tinely petition for

review of respondent’s determ nation.
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Di scussi on

Section 6320(a) (1) requires the Conm ssioner to give any
person |liable to pay tax (hereinafter referred to as a taxpayer)
witten notice of the filing of a tax |ien upon that taxpayer’s
property. The notice nust informthe taxpayer of the right to
request a hearing in the Conm ssioner’s Appeals Ofice. Sec.
6320(a)(3)(B) and (b)(1). Section 6330(c), (d), and (e) governs
t he conduct of a hearing requested under section 6320. Sec.
6320(c) .

At the hearing, the taxpayer may rai se any rel evant issues
i ncl udi ng appropri ate spousal defenses, challenges to the
appropriateness of collection actions, and coll ection
alternatives. Sec. 6330(c)(2)(A). However, the taxpayer may
chal l enge the underlying tax liability only if the taxpayer did
not receive a statutory notice of deficiency for the tax
liability and did not otherw se have an opportunity to dispute
the tax liability. Sec. 6330(c)(2)(B). In addition to
considering issues raised by the taxpayer under section
6330(c)(2), the Appeals officer nmust also verify that the
requi renents of any applicable |aw or adm nistrative procedure
have been net. Sec. 6330(c)(1), (3).

Where the validity of the underlying tax liability is
properly in issue, the Court will review the matter de novo.

Were the validity of the underlying tax is not properly in
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i ssue, however, the Court will review the Comm ssioner’s

determ nati on for abuse of discretion. Sego v. Commi ssioner, 114

T.C. 604, 610 (2000); Goza v. Conmm ssioner, 114 T.C 176, 181-182

(2000) .

| . VWhet her Petitioner May Raise the |ssue of Wiether a Notice
of Deficiency Was Mniled to Petitioner

At the Appeals hearing, the Appeals officer “shall” verify
that the requirenents of all applicable Iaws and adm nistrative
procedures have been followed. Sec. 6330(c)(1l). One requirenent
of applicable law is the nmandate of section 6213(a) that, with
limted exceptions not relevant here, no deficiency nay be
assessed until after a notice of deficiency is mailed to the
t axpayer at his last known address.? Accordingly, as a general
rule, if the Comm ssioner has not duly nmailed a notice of
deficiency, no collection of an assessnent of the deficiency may

proceed. Manko v. Conm ssioner, 126 T.C 195, 200-201 (2006);

Freije v. Conm ssioner, 125 T.C 14, 34-37 (2005).

Petitioner asserts that respondent failed to mail a notice

of deficiency before assessing the tax in issue. Respondent

2See sec. 6213(a), which restricts the assessnent of a
deficiency unless the assessnment is duly preceded by the nmailing
of a notice of deficiency to the taxpayer’s |ast known address.
Freije v. Conm ssioner, 125 T.C. 14, 34-37 (2005); Butti v.

Comm ssioner, T.C Menp. 2008-82 (holding that the Conm ssioner
abused his discretion in determning to proceed with collection
where there was no proof that a notice of deficiency was sent to
t he taxpayer before assessnent of the tax deficiencies in issue).
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argues that petitioner did not raise the issue of the mailing of
a notice of deficiency at the hearing and therefore cannot now
rai se the issue before this Court.® There is nothing in the
adm nistrative record indicating that petitioner raised the
noti ce of deficiency issue during the hearing; however, at the
trial, petitioner testified that he told respondent’ s Appeal s
of ficer that he had not received a notice of deficiency.

In any event, whether petitioner raised the issue of mailing
or receipt of a notice of deficiency with the Appeals officer is
not determnative. W have held that this Court will not review
i ssues raised under section 6330(c)(2) if they were not raised at

the Appeals hearing. Ganelli v. Comm ssioner, 129 T.C 107, 115

(2007). However, our OQpinion in Ganelli did not address this
Court’s authority to review issues relating to the Appeals

officer’s verification obligation under section 6330(c)(1).* W

3Respondent al so notes that petitioner did not raise the
i ssue of receipt of a notice of deficiency in his petition.
However, we note that petitioner raised the issue in response to
a notion for summary judgnent previously filed by respondent and
denied by this Court. Additionally, respondent did not object to
petitioner’s testinony at trial on this issue. Moreover,
respondent cross-exam ned petitioner on this issue at trial and
addressed this issue in his posttrial brief. On the basis of the
foregoi ng, we deemthe pleadings anended to conformto the
evi dence in accordance with Rule 41(b).

“'n dough v. Comm ssioner, T.C. Meno. 2007-106, this Court
did hold that an Appeals officer’s verification under sec.
6330(c) (1) was erroneous as a matter of | aw where the Appeal s
officer explicitly stated that she did not verify the mailing of
a notice of deficiency. In dough, the Comm ssioner did not
(continued. . .)
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consider in the instant case whether issues arising under section
6330(c) (1) may be raised before this Court without regard to

whet her they were raised by the taxpayer at the Appeal s hearing.

In Ganelli v. Comm ssioner, supra at 112, we noted that

this Court’s reviewin a section 6330(d) proceeding focuses on
the Appeals officer’s section 6330 determ nation. W exam ned

t he | anguage and the | egislative history of section 6330 and
concl uded that both anticipate Tax Court review of a
“determnation”. 1d. at 114. The Appeals O ficer nust base the
section 6330(c) determ nation on the verification obtained under
section 6330(c)(1) as well as the issues raised under section
6330(c)(2). Sec. 6330(c)(3). |If a section 6330(c)(2) issue is
not raised at the hearing, it cannot be part of the Appeals

officer’s determ nati on. Ganelli v. Commi ssioner, supra at 113.

In contrast, the Appeals officer nust consider conpliance with
applicable law in the determ nation regardl ess of whether it is
rai sed by the person challenging the collection action at the
Appeal s hearing. Sec. 6330(c)(1), (3)(A.

We expressed a concern in Ganelli that the Appeals
officer’s role would be elimnated if we were to allow an issue

to be raised under section 6330(c)(2) after the Appeals hearing

4(C...continued)
object to this Court’s consideration of the issue, and
accordingly, our opinion in Cough did not address whether a
t axpayer nust raise the sec. 6330(c)(1) verification at the
Appeal s heari ng.
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and if the issue were litigated without any prior consideration

by any | evel of the Conm ssioner’s organization. Ganelli v.

Conmi ssi oner, supra at 114-115. W feared that the | ack of

consi deration by the Conmm ssioner’s Appeals Ofice would
frustrate the adm nistrative review process created by section
6330. [d. That concern, however, does not arise with respect to
i ssues raised under section 6330(c)(1l). Because the

Comm ssioner’s Appeals officer is required to base the

determ nation, in part, on the verification obtained under
section 6330(c)(1), the Conm ssioner’s organi zation is required
by the statute to verify that all |egal requirenents have been
foll owed. Respondent cannot now argue that the Appeals officer
had no opportunity to consi der whether respondent net the

requi renents of applicable |aw, including the section 6213(a)
requi renent of a duly mailed notice of deficiency.

In Ganelli v. Comm ssioner, supra at 113, we al so

considered the Comm ssioner’s interpretive regulation in section
301.6320-1(f)(2), Q%A-F5, Proced. & Admi n. Regs. That regul ation
as revised in 2006 indicates that in seeking review of a notice
of determ nation, a taxpayer “can only ask the court to consider
an issue * * * that was properly raised in the taxpayer’'s * * *
[col l ection due process] hearing.” Sec. 301.6320-1(f)(2), Q%A-
F3, Proced. & Adm n. Regs. That regulation appears to use the

term“issue” in reference to those i ssues enunerated in section
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6330(c)(2) and not in reference to the “verification” required by
section 6330(c)(1). Moreover, even if that regul ati on was
intended to apply to the section 6330(c)(1) verification, the
regul ation requires only that the issue be raised in the hearing,
not that the taxpayer hinself raise it. Apart fromthe question
of whether the Comm ssioner may issue a regulation purporting to
l[imt this Court’s review authority, the verification requirenent
is raised at every Appeals hearing by section 6330(c)(1). In any
event, the regulation is consistent with our holding that this
Court has the authority to review an issue arising under section
6330(c) (1) regardl ess of whether the taxpayer raised it at the
Appeal s heari ng.

In sum the cornerstone of our holding in Ganelli was that
in review ng an Appeals officer’s determ nation under section
6330(d), we decline to consider issues that are not a part of
that determ nation. Logically, it follows that we may review
t hose i ssues that were considered or should, by reason of the
statutory mandate, have been considered by the Appeals officer in
arriving at the determnation. Unlike section 6330(c)(2) issues,
which will be a part of the determ nation we are review ng only
if the issues were raised by the taxpayer at the Appeal s hearing,
the section 6330(c)(1) verification is required to be a part of

every determ nation
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Accordingly we hold that this Court wll review the Appeal s
officer’s verification under section 6330(c)(1l) wthout regard to
whet her the taxpayer raised it at the Appeal s hearing.
Consequently, the issue of whether respondent’s Appeals officer
verified that a notice of deficiency was sent to petitioner
precedi ng the assessnment, as required by section 6213(a), is
properly before the Court.

[1. Whether the Appeals O ficer Verified That a Notice of
Deficiency Was Mailed to Petitioner

The record contains two copies of a notice of deficiency
t hat respondent asserts were nailed on March 28, 1996. One copy
was addressed to petitioner at the Ol ando address, and one copy
was addressed to M. Leland at his address in Wnter Park,
Florida.® In the notice of determ nation the Appeals officer
summarily concluded that “all statutory, regulatory, and
adm ni strative procedures have been followed.” He also noted
that petitioner’s file contained a copy of a notice of deficiency
“properly sent” to petitioner. However, the Appeals Oficer did
not indicate in the notice of determ nation what he relied on to
verify that the notice was properly mail ed.

Respondent asserts that in the absence of clear evidence to

the contrary, respondent may rely on a presunption of official

Because it is not clear that the notice of deficiency was
mai | ed, we need not reach the question of whether either of these
addresses was petitioner’s |last known address for purposes of
sec. 6212(b).
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regularity. We have held that exact conpliance with Postal
Service Form 3877 mailing procedures raises a presunption of
official regularity in favor of the Conm ssioner and is
sufficient, absent evidence to the contrary, to establish that

the notice was properly mailed. Coleman v. Conmm ssioner, 94 T.C

91 (1990); see also United States v. Zolla, 724 F.2d 808, 810

(9th Cr. 1984). It may be true that an Appeals officer could
rely on a properly conpl eted Postal Service Form 3877 to neet his
verification obligation under section 6330(c)(1); however, in the
i nstant case, the admnistrative record did not contain a Postal
Service Form 3877. Accordingly, the Appeals officer could not
have based his verification on that form

In response to the absence of docunentation of proper
mailing in the admnistrative record, respondent contends that
both petitioner and M. Leland actually received the notice of
deficiency. Respondent suggests that even w thout proof of
mai ling in accordance with section 6212, the notice of deficiency
is validif it is actually received by the taxpayer or his duly
authori zed attorney-in-fact in time to petition this Court for

review. See Berger v. Conm ssioner, 404 F.2d 668 (3d Cr. 1968),

affg. 48 T.C. 848 (1967); see also Freiling v. Conm ssioner, 81

T.C. 42 (1983); Balkissoon v. Conm ssioner, T.C Meno. 1992-322,

affd. 995 F.2d 525 (4th Gr. 1993).
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Relying on M. Leland s letter dated April 3, 1996, revoking
t he power of attorney signed by petitioner, respondent contends
that the revocation letter is proof that M. Lel and received the
notice of deficiency on petitioner’s behalf. Respondent asserts
that M. Leland s letter is in response to the notice of
deficiency and further contends that M. Leland “acknow edged”
recei pt of the notice of deficiency. However, nothing in the
letter, or elsewhere in the record, for that matter, supports
respondent’s contentions. The letter from M. Leland does not
mention the notice of deficiency, and there is nothing else in
the record that could be construed as an acknow edgnment of
recei pt of the notice of deficiency by M. Lel and.

Respondent also relies on “circunstantial evidence” of
delivery. Specifically, respondent asserts that the notice of
deficiency that respondent allegedly sent to petitioner was not
returned as undeliverable and that, even if petitioner had noved,
the notice of deficiency should have been forwarded to him by the
United States Postal Service. Respondent’s argunents are |ess
t han convi nci ng because if the notice was not mailed, it could
have been neither returned to respondent nor forwarded to
petitioner at his new address.

In sum it is unclear what the Appeals officer relied on to
verify that the assessnent of petitioner’s 1993 tax liability was

preceded by a duly nmailed notice of deficiency. Because it is
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not clear fromthe record that respondent sent a notice of
deficiency to petitioner before assessing the deficiencies in
i ssue, we nust decide whether it is appropriate for this Court to
review petitioner’s underlying tax liability de novo or whether
instead we should remand to the Appeals O fice for clarification
of the basis for the Appeals officer’s verification that al
requi renents of applicable |law were net.*®

[11. Whether This Court Should Review the Underlying Tax
Liability De Novo

Respondent asserts that if petitioner did not receive the
notice of deficiency, this Court should review the underlying tax
liability de novo. However, this Court has held that
“petitioner’s opportunity in a section 6330 proceeding to dispute
the underlying tax liability does not cure an assessnent made in
derogation of his right under section 6213(a) to a deficiency

proceeding.” Freije v. Comm ssioner, 125 T.C. at 36. |If

respondent’s assessnent of petitioner’s 1993 tax liability was
not preceded by a notice of deficiency as required by section

6213(a), the assessnent is invalid. See id.; Bach v.

Conmi ssioner, T.C. Menp. 2008-202 n.4; Butti v. Comm ssioner,

T.C. Meno. 2008-82. Under sections 6321 and 6322, a tax lien

arises in favor of the United States at the tine an assessnent is

8l n appropriate circunstances we have renmanded cases to the
Appeals Ofice to clarify the record. See Dalton v.
Comm ssioner, T.C Meno. 2008-165; Dailey v. Conm ssioner, T.C
Meno. 2008-148; Oran v. Conm ssioner, T.C Meno. 2006-231.
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made. |If respondent did not validly assess petitioner’s 1993 tax
l[tability, then no lien would have arisen with respect to that
tax liability and collection could not proceed. Accordingly, if
t he assessnent was invalid, the determnation to proceed with
collection was error as a matter of law. For these reasons, we
decline to review petitioner’s underlying tax liability at this
tine.

| V. Concl usi on

On the basis of the foregoing, we are unable to ascertain
the basis for the Appeals officer’s verification that al
requi renents of applicable aw were nmet. Consequently, we wll
remand this case to the Appeals Ofice for it to clarify the
record as to what the Appeals officer relied upon in determ ning

that the notice of deficiency was properly sent to petitioner.’

W& note that Chief Counsel Notice CC 2006-19 (Aug. 18,
2006) states that an Appeals Oficer “my rely on a Form 4340 to
verify the validity of an assessnent, unless the taxpayer can
identify an irreqularity in the assessnment procedure” (enphasis
added) and acknow edges that, where it is alleged that a notice
of deficiency was not nailed, the Appeals officer may be required
“to exam ne underlying docunents in addition to the tax
transcripts, such as the taxpayer’s return, a copy of the notice
of deficiency, and the certified mailing list”. The Chief
Counsel s advice is consistent with our view that, where a
t axpayer alleges no notice of deficiency was mailed he has (in
the words of the Chief Counsel Notice) “[identified] an
irregularity”, thereby requiring the Appeals officer to do nore
than consult the conputerized records. W are remanding this
case in order for the Appeals Ofice to “exam ne underlying
docunents” and make a record of what was relied upon in making
the determ nation that the notice of deficiency was “properly
sent.”
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We have considered all of the contentions and argunents of
the parties that are not discussed herein, and we find themto be

w thout merit, irrelevant, or noot.

To reflect the foregoing,

An appropriate order wll

be issued.



