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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-
dent’s notion for summary judgnent (respondent’s notion). W
shal | grant respondent’s notion.

Backgr ound

The record establishes and/or the parties do not dispute the

fol | ow ng.
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At the tinme he filed the petition in this case, petitioner
(petitioner or M. Hudspath), who is legally blind and nust rely
on others to read to him resided in Stephens Cty, Virginia.

In 1994, petitioner purchased a chiropractic business and
operated it as a sole proprietor. In the md-1990s, petitioner
changed the form of the business and forned (1) Stephens City
Chiropractic (SCC), alimted liability conpany, (2) Fair Holl ow
Trust, a donestic trust, and (3) Fair Exit Trust, a foreign
trust. Petitioner transferred 90 percent of his interest in SCC
to Fair Hollow Trust and retained a 10-percent interest in SCC
Petitioner subsequently transferred his interest in Fair Holl ow
Trust to Fair Exit Trust.

I n August 1996, petitioner formed WN Enterprise LC (WN), a
retail sales business. Petitioner transferred 80 percent of his
interest in WN to Fair Hollow Trust and retained a 10-percent
interest in WN. A third person (Laurie Eakes) owned the remain-
ing 10-percent interest in WN.

According to respondent’s records, petitioner was the tax
matters partner for both SCC and WN. On March 10, 1999, the
I nternal Revenue Service (IRS) sent to petitioner as the tax
matters partner of WN a notice of beginning of admnistrative

proceeding. On April 14, 2000, the IRS sent by certified mai

!Respondent’s records do not disclose when the IRS sent to
petitioner as the tax matters partner of SCC a notice of begin-
(continued. . .)
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to petitioner as the tax matters partner of SCC a notice of final
partnership adm ni strative adjustnment (FPAA) with respect to the
t axabl e years 1996 and 1997 of SCC (SCC-FPAA).2 In the SCC- FPAA,
the IRS notified petitioner as the tax matters partner of SCC
that SCC was a sham partnershi p because Fair Holl ow Trust, one of
its partners, was a shamtrust and that consequently SCC was
inval id because petitioner was the only partner.

On April 14, 2000, the IRS sent by certified mail to peti-
tioner as the tax matters partner of WN an FPAA wth respect to
the taxable years 1996 and 1997 of WN (WN-FPAA). In the WN
FPAA, the IRS notified petitioner as the tax matters partner of
WN that Fair Hollow Trust, one of the partners of WN, was a
sham trust created by petitioner and that consequently Fair
Hol l ow Trust’s share of the partnership itens of WN was all o-
cated to him

On April 14, 2000 (the sane date on which the IRS issued the
respective SCC- FPAA and WN-FPAA to M. Hudspath as the tax
matters partner of each entity), the Conm ssioner sent hima

notice of deficiency for his taxable years 1996 and 1997 (1996

Y(...continued)
ning of adm nistrative proceeding.

2The IRS mail ed the SCC-FPAA to 5436 Main Street, Stephens
Cty, Virginia 22655-2829, which is the address for petitioner
listed in the petition in the instant case.
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and 1997 notice). That notice nade certain determ nations
relating to the adjustnments resulting fromthe RS s respective
exam nations of SCC and WN (TEFRA determ nations), as well as
certain other unrel ated determ nations (non- TEFRA det er m na-
tions). In response to the 1996 and 1997 notice, on July 14,
2000, M. Hudspath filed a petition with the Court, thereby

commenci ng Hudspath v. Conm ssioner, docket No. 7901-00 (peti-

tioner’s non- TEFRA case at docket No. 7901-00).

In response to the respective SCC- FPAA and W N FPAA, on July
17, 2000, Jimy C. Chisum (M. Chisum filed a petition with the
Court purportedly on behalf of SCC and WN, thereby commencing

St ephens City Chiropractic, PLC v. Conm ssioner, docket No. 7982-

00 (TEFRA case at docket No. 7982-00 or partnership-Ievel pro-
ceeding). On April 2, 2001, the Tax Court granted the notion of
t he Conm ssioner to dism ss the TEFRA case at docket No. 7982-00
for lack of jurisdiction because M. Chisum the purported
trustee and the purported tax matters partner of SCC and of WN,
failed to establish his authority to act on behalf of those
respective entities.

On Decenber 7, 2001, the Court granted the Comm ssioner’s
nmotion to dismss for lack of jurisdiction and to strike peti -
tioner’s non- TEFRA case at docket No. 7901-00 insofar as it
pertained to the TEFRA determ nations in the 1996 and 1997 notice
(respondent’s notion). That was because such notice insofar as

it pertained to such determ nations was invalid and prohibited by
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section 6225° because of the partnership-1level proceeding (i.e.,

t he TEFRA case at docket No. 7982-00). The Comm ssioner specifi-
cally reserved in respondent’s notion the right to proceed under
sections 6221 through 6233 in order to deal wth flowt hrough
conput ati onal adjustments resulting fromthe respective SCC- FPAA
and W N-FPAA and to issue any affected itens notice of defi-

ci ency.

On April 19, 2002, M. Hudspath signed, and on April 24,
2002, the Comm ssioner’s counsel signed, a stipulated decision
docunent and a stipulation (parties’ stipulation) in petitioner’s
non- TEFRA case at docket No. 7901-00, which they submtted to the
Court. On April 26, 2002, pursuant to the stipulation of the
parties, the Court entered a decision in petitioner’s non- TEFRA
case at docket No. 7901-00, which stated, inter alia, that there
were overpaynents of $716 and $709 for M. Hudspath' s taxable
years 1996 and 1997, respectively,* and that he was not liable
for either 1996 or 1997 for the accuracy-rel ated penalty under
section 6662(a). The parties’ stipulation in petitioner’s non-
TEFRA case at docket No. 7901-00 provided:

1. Petitioner reported certain itens on his 1996
and 1997 income tax returns related on his investment

SAll section references are to the Internal Revenue Code in
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.

“The overpaynents were the result of increased deductions
for interest expenses paid by M. Hudspath on behalf of SCC in
1996 and 1997.
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in WN Enterprise, LC and Stephens Gty Chiropractic,
PLC.

2. WN Enterprise, LC and Stephens City
Chiropractic, PLC are partnerships which are subject to
the unified partnership audit and litigation procedures
set forthin l.R C 88 6221 et seq. (the TEFRA partner-
shi p procedures).

3. For purposes of conputing the overpaynent in
this case, petitioner’s partnership itens relating to
WN Enterprise, LC and Stephens City Chiropractic, PLC
have been treated as if they were correctly reported on
petitioner’s inconme tax returns for the 1996 and 1997
t axabl e years and they have not been adjusted as part
of this docketed proceeding.

4. The tax treatnent of petitioner’s partnership
itens relating to WN Enterprise, LC and Stephens City
Chiropractic, PLCwll be resolved in a separate part-
nershi p proceedi ng conducted in accordance with the
TEFRA partnership procedures.

5. The adjustnents necessary to apply the results
of the TEFRA partnership proceedi ng described in sub-
paragraph 4 to petitioner, shall be treated as conputa-
tional adjustnments under I.R C. § 6231(a)(6) and as-
sessed, credited or refunded accordingly.

6. To the extent that the conputation of peti-
tioner’s tax liability which properly reflects the tax
treatnment of the partnership itens relating to WN
Enterprise, LC and Stephens City Chiropractic, PLC, as
determ ned in the TEFRA partnershi p proceedi ng de-
scri bed in subparagraph 4, would also result in a
change in petitioner’s tax liability attributable to
nonpartnership itens, as previously determned in this
docket ed proceedi ng, such change may be treated as a
conput ati onal adjustment under I.R C. § 6231(a)(6) and
assessed, credited or refunded accordingly.

At the tinme the parties executed the parties’ stipulation in
petitioner’s non- TEFRA case at docket No. 7901-00, the Court had

al ready dismssed for |ack of jurisdiction the TEFRA case at
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docket No. 7982-00 (i.e., the partnership-Ilevel proceeding).

On June 3, 2002, the IRS sent a witten notice to M.
Hudspath (June 3, 2002 notice) in which the IRS notified him
inter alia, that there were certain adjustnents set forth in the
respective SCC- FPAA and W N- FPAA that the I RS nmade during the
exam nations by the RS of the respective taxable years 1996 and
1997 of SCC and WN and that were the subject of the partnership-
| evel proceeding (the TEFRA case at docket No. 7982-00),° which
affected petitioner’s taxable years 1996 and 1997. The June 3,
2002 notice indicated that, as a result of such adjustnents,
there were fl owt hrough conputational adjustnents resulting in
increases in (1) petitioner’s income of $18, 347 and $21, 123 for
his taxable years 1996 and 1997, respectively, and (2) his
Federal inconme tax (tax) of $2,754 and $3,165 for such respective
years.

On or about June 25, 2002, the I RS assessed agai nst peti -
tioner (1) additional tax of $2,754 and interest of $1,057.36 for
his taxabl e year 1996 and (2) additional tax of $3,165 and
interest of $954.60 for his taxable year 1997. Those assessnents
were attributable to the fl owt hrough conputati onal adjustnents
resulting fromthe respective SCC FPAA and W N FPAA that are

described in the precedi ng paragraph.

SOn Apr. 2, 2001, the Court dism ssed the partnership-Ievel
proceedi ng for lack of jurisdiction.
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On June 25, 2002, the IRS sent a notice of balance due with
respect to the above-descri bed assessnents.

On June 21, 2002, the Comm ssioner sent to M. Hudspath an
affected itens notice of deficiency (affected itens notice) in
whi ch the Conm ssioner determ ned that there were respective
increases in M. Hudspath’ s inconme for 1996 and 1997 attri butable
to fl owt hrough adjustnents fromthe respective SCC FPAA and W N-
FPAA. In the affected itens notice, the Conm ssioner determ ned
deficiencies in M. Hudspath’s tax for his taxable years 1996 and
1997 of $2,739 and $4, 044, respectively, and an accuracy-rel ated
penal ty under section 6662(a) for his taxable year 1996 of
$955. 40.

In response to the affected itens notice, on Septenber 16,
2002, M. Hudspath filed a petition with the Court, thereby

commenci ng Hudspath v. Conm ssioner, docket No. 14741-02 (peti-

tioner’s TEFRA-rel ated case at docket No. 14741-02 or peti-
tioner’s affected itens proceeding). |In that case, petitioner
made the sanme type of argunent that he is advancing in the

i nstant case, viz., the Comm ssioner nade material m srepresenta-
tions with respect to the parties’ stipulation in petitioner’s
non- TEFRA case at docket No. 7901-00 in that that stipulation

stated that “The tax treatnment of petitioner’s partnership itens

relating to * * * [WN and SCC] will be resolved in a separate

partnership proceedi ng conducted in accordance with the TEFRA
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partnership procedures.” (Enphasis added.) Consequently,
according to M. Hudspath, the Court should not sustain the

determinations in the affected itens noti ce. Hudspath v. Conmm s-

sioner, T.C Menp. 2004-75.

The Court rejected M. Hudspath's position in petitioner’s
affected itens proceeding (petitioner’s TEFRA-rel ated case at
docket No. 14741-02) and sustained the determnations in the
affected itens notice that there were additional deficiencies in
petitioner’s tax of $2,739 and $4, 044 for 1996 and 1997, respec-
tively, but did not sustain the determnation in that notice that
petitioner is liable for 1996 for the accuracy-rel ated penalty
under section 6662(a). 1d.

On or about April 19, 2003, respondent issued to petitioner
a final notice of intent to levy and notice of your right to a
hearing (notice of intent to levy) with respect to petitioner’s
respective unpaid liabilities for his taxable years 1996 and 1997
that were attributable to flowthrough conputational adjustnents
resulting fromthe respective SCC FPAA and W N FPAA (petitioner’s
respective unpaid liabilities for 1996 and 1997), which had been
t he subject of the partnership-1level proceeding (the TEFRA case
at docket No. 7982-00) that the Court dism ssed for |ack of

jurisdiction on April 2, 2001.°

5The notice of intent to levy did not include the respective
deficiencies of $2,739 and $4,044 for petitioner’s taxable years
(continued. . .)
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On or about May 9, 2003, in response to the notice of intent
to levy, petitioner filed Form 12153, Request for a Collection
Due Process Hearing (petitioner’s Form 12153), and requested a
hearing with respondent’s Appeals Ofice (Appeals Ofice).
Petitioner attached a docunent to petitioner’s Form 12153 (peti -
tioner’s attachnent to Form 12153), in which he clained that the
notice of deficiency for 1996 and 1997 was “facially void” and
advanced ot her statenments, contentions, and argunents that the
Court finds to be frivolous and/ or groundl ess.

On Cctober 21, 2003, an Appeals Ofice settlenent officer
(settlenment officer) sent petitioner a letter (Cctober 21, 2003
| etter) acknow edgi ng recei pt of petitioner’s Form 12153. That
letter stated in pertinent part:

Based on ny review of the case, the assessnents which

are currently outstanding for collection (as referenced

on Letter 1058 nentioned above), were TEFRA fl ow

t hrough adjustments fromtw TEFRA entities: Wnn

[sic] Enterprises, LC and Stephens City Chiropractic,

PLC.

There are additional PROPOSED assessnents, resulting

fromaffected itens fromthe TEFRA entities. These

proposed assessnents were explained in a Notice of

Deficiency which | can see you have petitioned to Tax

Court. However, please do not confuse the two issues.

The amounts addressed on Letter 1058, for the tax years

1996 and 1997, do not include these additional PROPOSED
assessnments. Included are only the anmounts for which

5(...continued)
1996 and 1997 that the Court sustained in petitioner’s affected
itenms proceeding. Hudspath v. Conm ssioner, T.C Meno. 2004-75.
Consequently, the assessnments wth respect to those respective
deficiencies are not at issue in the instant case.
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you have already been determ ned to be |iable.

Therefore, the scope of this collection due process
hearing will focus only on a proposed collection alter-
native to the proposed | evy action on the 1996 and 1997
bal ances referenced in Letter 1058. As a collection
alternative to the lien or levy action proposed, you
may request consideration of either an Ofer in Conpro-
m se or an Installnment Agreenent; however, you MJST
provi de Form 433A (Collection Information Statenent for
| ndi vi dual s) or Form 433B (Col l ection Information
Statenent for Businesses), and/or Form 656 (O fer in
Conprom se package), AT THE TI ME OF YOUR SCHEDULED
HEARI NG Furthernore, neither collection alternative
W ll be considered if you are not in filing conpliance
at the tinme of your Appeals conference.

In response to the October 21, 2003 letter, petitioner sent
the settlenment officer a letter dated Novenber 4, 2003 (Novenber
4, 2003 letter). In the Novenber 4, 2003 letter, petitioner,
inter alia, informed respondent that he needed to reschedul e the
hearing with the settlenent officer because of his disability and
that he woul d be bringing a stenographer to record that hearing.

Petitioner also sent respondent a |letter dated Novenber 14,
2003 (Novenber 14, 2003 letter). In the Novenber 14, 2003
letter, petitioner stated in pertinent part:

After our tel ephone conversations of Novenber 10

and Novenber 13 [2003], you have convinced ne of the

benefit to me of setting up an installnment plan with

you, rather than waiting to deal with a collections

of ficer.

| will only enter into such an agreenent with the
docunent ed understanding that | do not think I owe this
nmoney; | amsinply making this agreenent as a conve-

nience to nyself. | intend to pursue violation of due

process and fraud on the court in this specific matter
W th subsequent court actions.



-12-
In order to protect ny rights in this matter, |

must be able to bring a stenographer to the neeting so

there is a third party, witten record of the proceed-

ing. * * *

On Decenber 18, 2003, the settlenent officer held a hearing
with petitioner that the settlenent officer audi otaped and t hat
petitioner’s stenographer recorded. During that hearing, the
settlenment officer explained the collection process to peti -
tioner, and petitioner submtted to the settlenent officer Form
433D, Install nment Agreenent.

On February 9, 2004, the Appeals Ofice issued to petitioner
a notice of determ nation concerning collection action(s) under
section 6320 and/or 6330 (notice of determ nation). The notice

of determ nation stated in pertinent part:

Summary of Deternination

The taxpayer voluntarily entered into a streamine

i nstal |l ment agreenent for $130. 00/ nonth payable on the
26th of each nonth. The taxpayer paid his first in-
stal | ment paynent and al so the one-tinme user fee of
$43.00. Enforced collection action will not occur
while this agreenent is in place. * * *

An attachnent to the notice of determnation stated in
pertinent part:

SUMVARY AND RECOMVENDATI ON

* * * * * * *

The taxpayer’s attachnment to Form 12153 states, in
summary, that: “1.) the Notices of Deficiency for 1996
and 1997 are facially void; 2.) there was a failure to
generate an assessnent |ist for the assessnents for
1996 and 1997; 3.) there was a failure of the Conm s-
sioner to certify and transmt the assessnent |ist for
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the 1996 and 1997 assessnents; 4.) there was a failure
to record the assessnents for the 1996 and 1997 assess-
ments; 5.) there was a failure to provide record of
assessnment for the 1996 and 1997 assessnents; and

6.) there was a failure to send Notices of Assessnent
for the 1996 and 1997 tax assessnents.”

After multiple tel ephone contacts, and an in-office
recorded conference, the taxpayer voluntarily entered
into an Installnment Agreenent for $130. 00/ nonth payabl e
on the 26th of each nonth. The taxpayer has made his
first installnment paynent and has al so paid the one-
time user fee of $43.00. Placenent of the taxpayer’s
account into installnment agreenent status will prevent
enforced collection action from occurring; therefore,
the issued Notice of Intent to Levy has becone noot.
The taxpayer is aware that a Notice of Federal Tax Lien
may be filed if the agreenent defaults, and is al so
aware that interest wwll continue to accrue until the
bal ances due are paid in full.

BRI EF BACKGROUND OF COLLECTI ON DUE PROCESS HEARI NG

On Cctober 21, 2003, a conference letter was issued to
t he taxpayer scheduling the conference requested for
Novenber 13, 2003, at 1:30 p.m This letter presented
t he taxpayer with an overview of how the liability
arose, and al so defined for the taxpayer the scope of
t he actual Collection Due Process conference.

The taxpayer responded via phone and mail correspon-
dence that the conference would need to be reschedul ed
for a later time. The taxpayer is legally blind and
needed the additional time to make preparations for a
conference--to include orchestrating travel accombda-
tions and having soneone read himall correspondence.

On 11/13/ 2003 and again on 11/20/ 2003, detail ed phone
conferences were held with the taxpayer. Appeals

| earned the taxpayer’s position appeared to be that
even though he acknow edged signing the Decision docu-
ment (as referenced in detail above), he was never
advi sed how that would translate in ternms of actual
assessnent anount.

Appeal s explained the Collection Process for the tax-
payer. Streamline Installnment Agreenent criteria were
expl ained to the taxpayer in detail. He qualifies for
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an install nent agreenment for $130. 00/ nonth, payable on
the 26th of each nonth. The taxpayer understands that
interest wll continue to accrue on the bal ances owed
until the amounts are paid in full. The taxpayer also
understands that a Notice of Federal Tax Lien nay be
filed if the agreenent defaults. The taxpayer verbally
agreed to these terns, and was provi ded Form 433D,

I nstal | mrent Agreenent for review. However, the tax-
payer still desired an in-office conference to be
recorded via court stenographer.

An in-office conference, audio taped by Appeals, as
wel | as recorded via court stenographer, was held on
Decenber 18, 2003 at 10:30 a.m At this conference,

t he taxpayer supplied the signed Form 433D, Install nment
Agreenent, agreeing to the terns as detail ed above. He
al so provided his first installnment paynent as well as
the one-tine user fee of $43.00. He was provided with
the opportunity to raise any and all other issues of
concern to him Again, the underlying liability issue
was raised, and the RS position, as stipulated in the
Deci si on docunent from Hudspath v. Comm ssioner (U. S
Tax Court Docket No. 7901-00), was reiterated to the

t axpayer

The taxpayer again acknow edged receiving I RS

wor ksheets, but did not realize that he could have

di sputed the anobunts as determned by the IRS. The

t axpayer was advi sed during the Appeals conference that
i f he possessed substantive information that would
change the actual anounts of the conputations (i.e.
proof of a math error nmade on the part of the IRS,
etc.), that he could potentially pursue a request for
abatenent. M. Hudspath advi sed he possessed no such
informati on. He does not believe there should be any
assessnents at all.

The taxpayer advised that he would be petitioning Tax
Court to challenge the underlying liability even fur-
ther. However, he would not be raising the issue of

achieving a collection alternative, because he is in

agreenent with the ternms of his signed Form 433D.

BRI EF BACKGROUND OF ASSESSMENT
The outstanding liabilities for 1996 and 1997 are the

result of TEFRA fl owthrough adjustnments fromtw TEFRA
entities: WNN [sic] ENTERPRI SES, LC., and STEPHENS
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CITY CH ROPRACTIC, PLC. In a Decision docunent from
Hudspat h v. Comm ssioner (US Tax Court, Docket No.
7901-00), agreed to and signed by both the taxpayer,
and the IRS, entered April 26, 2002 into the US Tax
Court record, the following itens were stipul at ed:

1.) Petitioner reported certain itenms on his 1996
and 1997 inconme tax returns related on his
investnment in WN Enterprises, LC and
Stephens City Chiropractic, PLC

2.) WN Enterprises, LC and Stephens City
Chiropractic, PLC are partnerships which are
subject to the unified audit and litigation
procedures set forth in |I.R C 886221 et seq
(the TEFRA partnership procedures).

3.) For purposes of conputing the overpaynent in
this case, petitioner’s partnership itens
relating to WN Enterprise, LC and Stephens
Cty [Chiropractic], PLC have been treated as
if they were correctly reported on
petitioner’s inconme tax returns for the 1996
and 1997 taxable years and they have not been
adjusted as part of this docketed proceedi ng.

4.) The tax treatnment of petitioner’s partnership
itens relating to WN Enterprise, LC and
Stephens City [Chiropractic], PLC will be
resolved in a separate partnership proceeding
conducted in accordance wth the TEFRA part -
nershi p procedures.

5.) The adjustnents necessary to apply the re-
sults of the TEFRA partnership proceeding
described in subparagraph 4 to petitioner,
shal |l be treated as conputational adjustnents
under 1.R C. 8§ 6231(a)(6) and assessed, cred-
ited or refunded accordingly.

6.) To the extent that the conputation of peti-
tioner’s tax liability which properly re-
flects the tax treatnment of the partnership
itens relating to WN Enterprise, LC and
Stephens Gty Chiropractic, PLC, as deter-
m ned in the TEFRA partnership proceedi ng
descri bed in subparagraph 4, would al so re-
sult in a change in petitioner’s tax liabil-
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ity attributable to nonpartnership itens, as
previously determned in this docketed pro-
ceedi ng, such change may be treated as a
conput ati onal adjustnent under |I.R C
88 6231(a)(6) and assessed, credited or re-
funded accordingly.
(Hudspath v. Comm ssioner, US Tax Court Docket No.
7901- 00)

Accordingly, in June of 2002, the IRS proceeded with
conput ational adjustnents as referenced above. M.
Hudspat h was i ssued copies of IRS conputations, and
ultimately, M. Hudspath was issued the Notice of
Intent to Levy, upon which he requested the Coll ection
Due Process Hearing.

DI SCUSSI ON AND ANALYSI S

Applicable Law and Adm ni strative Procedures

* * * The Letter 1058, Notice of Intent to Levy and

Notice of your Right to a Hearing, was nail ed certi -
fied, return receipt requested on April 19, 2003, to
the taxpayer’s | ast known address.

* * * * * * *

* * * The taxpayer was provided the opportunity to
rai se any rel evant issue at the hearing.

This Settlenent Oficer has had no prior involvenent
Wi th respect to these tax liabilities.

Rel evant | ssues Rai sed by the Taxpavyer

All issues raised by the taxpayer have been di scussed
above. Per IRC 6330(c)(2)(B), underlying liability
chal l enges may only be raised if the person did not
receive any statutory notice of deficiency OR did not
ot herwi se have an opportunity to dispute such tax
l[iability. Appeals determned that a challenge to the
underlying liability could not be raised here under the
forumof this Collection Due Process request. * * *

[ M. Hudspath] had previous opportunities to dispute
the tax liability in this case.
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Bal anci nqg Efficient Collection and |Intrusiveness

| RC 6330 requires that the Appeals Ofice consider

whet her any col | ection action bal ances the need for
efficient collection of taxes wth the taxpayer’s
legitimate concern that any collection action be no
nore intrusive than necessary. The file indicates that
the I egal and procedural requirenents pursuant to the

i ssuance of the Final Notice, Notice of Intent to Levy,
were nmet and were not inproper.

As stated, placenent of the taxpayer’s account into

I nstal | mrent Agreenent status will prevent enforced
action fromoccurring. Therefore, the issued Notice of
Intent to Levy will becone noot. Should the agreenent
default, the IRS will issue CP523, Notice of Defaulted
I nstal | mrent Agreenent, which wll detail potenti al
enforcenment actions that may be taken against the

t axpayer

Di scussi on

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision nmay be rendered as

a matter of law Rule 121(b); Sundstrand Corp. v. Comm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Gr. 1994). W
conclude that there are no genuine issues of material fact
regardi ng the questions raised in respondent’s notion.

In his response to respondent’s notion (petitioner’s re-
sponse), petitioner franmes the issue presented in the instant
case as foll ows:

Whet her the m srepresentations by Respondent’s
counsel of the terns of the settlenent agreenent in
Hudspath v. Conmm ssioner, Docket No. 7901-00 should
render the settlenent agreenent void and thus, preclude

any lien or levy action for assessnents arising there-
fronP

Petitioner takes the followng position in petitioner’s response:
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This Court should not only deny Respondent’s
Motion for Sunmary Judgnent, but this Court should al so
grant the Petitioner sunmary judgnment. There is no
genuine issue with regard to the m srepresentations
concerning the stipulated settlenent in Hudspath v.
Comm ssi oner, Docket No. 7901-00. * * *

* * * * * * *

Under the circunstances, there is only one re-
course open to this Court for these material m srepre-
sentations. * * * Declare that the stipulated settle-
ment in Hudspath v. Conm ssioner, Docket No. 7901-00 is
void and thus, the assessnents arising therefromare
unenf or ceabl e.

Respondent counters that the Court should reject the posi-
tion of petitioner in petitioner’s response. W agree.

We note initially that the instant case does not involve
assessnents arising frompetitioner’s non- TEFRA case at docket
No. 7901-00. Nor does the instant case invol ve assessnents
arising frompetitioner’s affected itens proceeding (petitioner’s
TEFRA-rel ated case at docket No. 14741-02). See supra note 6.
The instant case involves only assessnents for petitioner’s
taxabl e years 1996 and 1997 that are attributable to flowt hrough
conput ational adjustnents, as defined in section 6231(a)(6),
resulting fromthe respective SCC FPAA and W N- FPAA, whi ch FPAAs
had been the subject of the partnership-I|evel proceeding (the
TEFRA case at docket No. 7982-00) that the Court dism ssed for
| ack of jurisdiction on April 2, 2001. See secs. 6223,

6225(a) (2), 6226(h), 6229, 6230(a)(1), 6231(a)(6); see also

Brookes v. Conm ssioner, 108 T.C. 1, 5 (1997).
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In petitioner’'s affected itens proceeding (petitioner’s

TEFRA-rel at ed case at docket No. 14741-02), petitioner took a

position that is virtually the sane as the position that he is

taking in the instant case. |In petitioner’'s affected itens

proceedi ng, the Court summarized petitioner’s position as fol-

| ows:

respondent’s determinations relating to this affected
itens proceedi ng should not be sustained because re-
spondent inforned petitioner that, pursuant to the
April 24, 2002, stipulation [in petitioner’s non- TEFRA
case at docket No. 7901-00], petitioner would have an
opportunity to challenge the partnership itens. 1In
support of his contention, petitioner, who is blind,
asserts that he justifiably relied on respondent to
explain the ternms of the stipulation.

Hudspat h v. Comm ssioner, T.C. Mnob. 2004-75.

The Court rejected petitioner’s position in petitioner’s

affected itens proceeding. |In so doing, the Court concl uded:

Petitioner’'s credible testinony and the plain
| anguage of the stipulation (i.e., “The tax treatnent
of petitioner’s partnership items * * * wll be re-
solved in a separate partnership proceeding”. (Enpha-
sis added.)) established that respondent m sled peti-
tioner. These facts, however, do not override the
mandat e of section 6221 that “the tax treatnent of any
partnership item* * * shall be determ ned at the
partnership level.” Maxwell v. Conmm ssioner, 87 T.C
783, 787-788 (1986).

Respondent conplied with the partnership audit and
litigation procedures and, upon conpletion of the
part nershi p-1 evel proceedi ng, assessed a conputati onal
adj ust nent agai nst petitioner. See secs. 6223,
6225(a)(2), 6230(a)(1), 6231(a)(6); Brookes v. Conm s-
sioner, 108 T.C. 1, 5 (1997). Petitioner had the
opportunity, in the partnership-Ilevel proceeding [the
TEFRA case at docket No. 7982-00], to challenge the
partnership itenms, but he failed to do so. Accord-
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ingly, petitioner is precluded from chall engi ng those

itens in this [petitioner’s affected itens] proceeding
[petitioner’s TEFRA-rel ated case at docket No. 14741-

02]. See secs. 6221, 6226; Brookes v. Conm Ssioner,

supra at 5-7.

For the same reasons on which we relied in rejecting peti-
tioner’s position in petitioner’s affected itens proceeding, id.,
we reject petitioner’s position in the instant case. On the
record before us, we find that petitioner may not chall enge the
exi stence or the amobunt of petitioner’s respective unpaid |iabil-
ities for 1996 and 1997. See sec. 6330(c)(2)(B)

Were, as is the case here, the validity of the underlying
tax liability is not properly placed at issue, the Court wll
review the determ nation of the Comm ssioner for abuse of discre-

tion. Sego v. Conm ssioner, 114 T.C 604, 610 (2000); Goza v.

Comm ssioner, 114 T.C 176, 181-182 (2000).

Based upon our exam nation of the entire record before us,
we find that respondent did not abuse respondent’s discretion in
determining in the notice of determ nation that, as |ong as
petitioner is in conpliance with the installnment agreenent into
whi ch he voluntarily entered with respect to petitioner’s respec-
tive unpaid liabilities for 1996 and 1997, the notice of intent
to levy is nbot. On that record, we shall grant respondent’s
not i on.

We have considered all of petitioner’s statenents, conten-
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tions, and argunents in petitioner’s response and in the petition
in this case that are not discussed herein, and we find themto
be without nerit, irrelevant, frivolous, and/or groundl ess.’

To reflect the foregoing,

An appropriate order granting

respondent’s notion and decision will be

entered for respondent.

I'n addition to petitioner’s position in petitioner’s
response that respondent msled himw th respect to certain terns
of the parties’ stipulation in petitioner’s non-TEFRA case at
docket No. 7901-00, petitioner advanced in the petition in the
i nstant case certain contentions and argunents that the Court
finds to be frivol ous and/or groundl ess.



