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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CARLUZZO, Special Trial Judge: Respondent determ ned

deficiencies of $3,759 and $4,187 in petitioner's 1995 and 1996
Federal incone taxes, respectively. Unless otherw se indicated,
section references are to the Internal Revenue Code in effect for
the years in issue. Rule references are to the Tax Court Rules

of Practice and Procedure.
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The issues for decision for each year in issue are:

(1) Whether petitioner is entitled to claimdependency exenption
deductions for his three children; (2) whether petitioner
qualifies as a head of household; and (3) whether petitioner is
entitled to an earned incone credit.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
Petitioner was not married during, or as of the close of, either
year in issue. He filed tinely Federal income tax returns for
those years. At the time the petition was filed, petitioner
resided in North Charleston, South Carolina.

Petitioner and Del ores Ham | ton are the natural parents of
OGscar Hughes 111, born Novenber 15, 1985; Nestoshae Del ores
Hughes, born Novenber 20, 1986; and Antoni o Hughes, born May 28,
1989 (the children). Petitioner and Ms. Ham |l ton |ived together
from 1980 until 1988 or 1989; they have never been married to
each ot her.

On May 6, 1994, in response to a Mdtion for Tenporary Relief
filed on her behalf in the appropriate local court, Ms. Ham Iton
was awarded | egal custody of the children, and petitioner was
ordered to pay child support in the amount of $397 per nonth,
whi ch he did throughout the years in issue. Petitioner was al so

directed to “provide health and dental insurance coverage through
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his enpl oyer for the benefit of the * * * children”, which he
al so did throughout the years in issue.

Petitioner has been enployed with the Charl eston County
Public Wrks Department since 1981 and was so enpl oyed during the
years in issue. H's wages fromhis enploynent for those years
were $10, 719 and $13, 716, respectively. Petitioner had no other
income during those years. M. Hamlton was not enpl oyed and had
no incone during 1995 or 1996. |In addition to the child support
that she received frompetitioner, Ms. Ham |ton coll ected various
forms of public assistance on behalf of herself and the children.
She did not file a Federal income tax return for either year.

In 1995 and 1996, petitioner lived in a three-bedroom one-
and- a- hal f - bat hroom nobi | e hone that he purchased sonetine after
separating fromM. Hamlton; she lived in a public housing
project. Petitioner purchased a three-bedroom nobile honme so
t hat his daughter could have her own bedroom and his sons could
share a bedroom of their own when the children stayed with him

The children attended public schools during the years in
i ssue. When school was in session, they lived with Ms. Ham | ton
at the public housing project. On nost weekends during the
school year and throughout the sumrer recess, the children |ived
wWth petitioner in his nobile honme. When the children lived with
him petitioner incurred expenses for their food, clothing,

medi cal treatnments and recreational activities.



- 4 -

Petitioner listed his filing status as a head of househol d
on his Federal incone tax return for each year in issue. He did
not elect to item ze deductions for either year. Relevant for
our purposes, on each return he clainmed a dependency exenption
deduction for each of his children and an earned inconme credit.
Petitioner conputed the earned incone credit clained on each
return by treating two of his children as “qualifying” children.

Del ores Hamlton did not file a Federal incone tax return
for any year in issue. For each year she signed a Form 8332,

Rel ease of Claimto Exenption for Child of Divorced or Separated
Par ent s.

In the notice of deficiency for each year, respondent
changed petitioner’s filing status from head of household to
single and reduced the standard deduction accordingly.

Respondent al so disallowed all of the clai ned dependency
exenption deductions and the earned inconme credit. No
expl anations for the adjustnents were included in the notices of
defi ci ency.

OPI NI ON

| . Dependency Exenmpti on Deducti ons

Ceneral ly, section 151(c) allows a taxpayer a dependency
exenpti on deduction for each dependent as defined in section 152.
The term "dependent” includes certain individuals, such as a son

or daughter, "over half of whose support, for the cal endar year
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* * * was received fromthe taxpayer (or is treated under
subsection * * * (e) as received fromthe taxpayer)". Sec.
152(a).

Section 152(e) provides special rules for a child of parents
who have not |ived together for the last 6 nonths of the cal endar
year. In that situation, the statute provides that if a child
receives over one-half of his or her support fromhis or her
parents, the child shall be treated as receiving over one-half of
his or her support fromthe custodial parent, unless, as relevant
here, the “custodial parent signs a witten declaration (in such
manner and formas the Secretary may by regul ati ons prescri be)
that such custodial parent will not claimsuch child as a
dependent for any taxable year beginning in such cal endar year,”
and “the noncustodi al parent attaches such witten declaration to
t he noncustodial parent’s return for the taxable year begi nning
during such cal endar year.” Sec. 152(e)(2)(A) and (B). Under
those circunstances the child is treated as receiving over one-
hal f of his or her support fromthe noncustodial parent.

Petitioner relies upon section 152(e) in support of his
position that he is entitled to the dependency exenption
deductions clainmed on his returns. Respondent argues, primarily,
that section 152(e) does not apply because it has not been
established that the children received over one-half of their

support fromtheir parents.
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For purposes of the dependency exenption deduction, support
is defined to include “food, shelter, clothing, nedical and
dental care, education, and the like.” Sec. 1.152-1(a)(2)(1),
| ncone Tax Regs. Respondent points out that the record does not
reveal the exact amount of public assistance that Del ores
Ham [ ton received on behalf of the children during the years in
i ssue. Therefore, according to respondent, it cannot be
determ ned whet her petitioner and Del ores Ham | ton provided over
one half of the children’s support. W disagree. Although the
record is not as conplete as we would |like, we are satisfied that
t he anount of child support petitioner paid, plus the val ue of
t he housing that he provided for the children, plus the cost of
the children’s nmedical insurance, plus the incidental expenses he
incurred for food, clothing, and entertainnent while the children
resided at his house, plus whatever support the children received
from Del ores Ham | ton from nonpublic sources, anpunted to nore
t han one-half of the children’s total support during the years in
i ssue.

We have consi dered respondent’s other argunent in support of
t he di sal |l owances of the dependency exenption deductions here in
di spute and find the argunent to have no application under the
ci rcunstances of this case. Therefore, petitioner is entitled to
a dependency exenption deduction for each of his children for

each year in issue.
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| |. Head-of - Household Filing Status

In addition to satisfying other requirenents not here in
di spute, in order to qualify as a head of househol d, a taxpayer
must maintain as his or her home a household that constitutes for
nore than one-half of the taxable year the principal place of
abode, as a nenber of such household, of a child of the taxpayer.
See sec. 2(b). Respondent argues that petitioner’s house was not
the principal place of abode for nore than one-half of either
year in issue of any of petitioner’s children. W agree.
Al t hough petitioner enjoyed and exercised substantial visitation
rights, custody of the children during the years in issue was
with Delores Ham Iton, and the children resided with her for
nost of both years in issue. Consequently, respondent’s
determ nations that petitioner does not qualify as a head of
househol d for either year in issue are sustained.

I[11. Earned I ncone Credit

Section 32(a) provides for an earned incone credit in the
case of an eligible individual. Because of his incone for each
year in issue, petitioner is entitled to an earned inconme credit
only if heis entitled to treat any of the children as a
qualifying child, as defined in section 32(c)(3). Anpong ot her
requirenents, to be treated as a qualifying child, the child nust
have the sanme principal place of abode as the taxpayer for nore

t han one-half of the taxable year. W have previously found that
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this did not occur during either year in issue. Consequently,
petitioner may not treat any of the children as a qualifying
child for either 1995 or 1996. It follows that respondent’s
determ nations disallow ng the earned inconme credits clainmed on
petitioner’s returns are sustained.

To reflect the foregoing,

Deci sion will be

entered under Rul e 155.




