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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the years in
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issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

Respondent determ ned deficiencies of $21,068 and $21, 122 in
petitioner’s 2003 and 2004 Federal incone taxes, respectively,
and additions to tax under sections 6651(a)(1l) and (2) and
6654(a) for each year. The issues renmaining! for decision are
whet her petitioner is liable for additions to tax under sections
6651(a) (1) and (2) and 6654(a) for each year.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. Wen the petition was
filed, petitioner resided in Onio.

During 2003 and 2004 petitioner was self-enployed practicing
nmedi ci ne. For each year she received significant inconme and

i ncurred deducti bl e expenses, but she did not file Federal incone

The parties agree that petitioner: (1) Received incone of
$71, 260 and $70, 584 for 2003 and 2004, respectively; (2) is
entitled to a “Schedul e C' deduction for |icenses of $318 for
2003; (3) is entitled to Schedul e C deductions for wages of
$40, 623 and $25, 151 for 2003 and 2004, respectively; (4) is
entitled to Schedul e C deductions for rent of $5,100 for each
year; (5) is entitled to Schedul e C deductions for insurance of
$1, 750 for each year; (6) is liable for self-enploynment tax for
each year to be conputed in accordance with secs. 1401 and 1402;
and (7) is entitled to a self-enploynent tax deduction pursuant
to sec. 164(f) for each year.
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tax returns.? Therefore, respondent prepared substitutes for
returns for petitioner pursuant to section 6020(b) for 2003 and
2004 that were filed April 2, 2007.

Fromthird-party payer reports respondent determ ned that
petitioner received $71, 260 and $70,854 in gross inconme for 2003
and 2004, respectively. For 2003 respondent allowed petitioner
an adjustnment to incone of $4,796, one personal exenption of
$3, 050, a standard deduction of $4,750, and a credit for w thheld
tax of $1,069. For 2004 respondent allowed petitioner an
adj ustment to inconme of $4,986.50, one personal exenption of
$3, 100 and a standard deduction of $4,850. Respondent determ ned
a net tax of $19,999% and $21, 122* for 2003 and 2004,
respectively. Respondent also determ ned additions to tax under
sections 6651(a)(1) and (2) and 6654(a).

Di scussi on

Gener al
Initially, the Conm ssioner has the burden of production
with respect to any penalty, addition to tax, or additional

anmopunt. Sec. 7491(c). The Conmm ssioner satisfies this burden of

2On Apr. 15, 2004, petitioner applied for an extension of
tinme to file her 2003 Federal inconme tax return until Aug. 15,
2004, but she did not file it.

3$21,068 (total tax before credits) - $1,069 (prepaid
wi t hhel d tax).

4$21, 122 (total tax before credits) - $0 (prepaid credits or
wi t hhel d tax).
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production by comng forward with sufficient evidence that
indicates that it is appropriate to inpose the penalty. See

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001). Once the

Comm ssi oner satisfies this burden of production, the taxpayer
must persuade the Court that the Comm ssioner’s determnation is
in error by supplying sufficient evidence of an applicable
exception. Id.

1. Section 6651(a)(1) Addition to Tax

Section 6651(a)(1l) inposes an addition to tax for failure to
file a return on the date prescribed (determned with regard to
any extension of tinme for filing) unless the taxpayer can
establish that the failure is due to reasonabl e cause and not due
to willful neglect.?®

Petitioner did not file her 2003 and 2004 Federal incone tax
returns. Respondent has produced sufficient evidence that
petitioner is liable for the 2003 and 2004 section 6651(a)(1)
additions to tax unless an exception applies. See Hi gbee v.

Conmi ssi oner, supra at 446; Ruggeri v. Commi ssioner, T.C. Mno.

2008- 300.

5\'f the Secretary makes a return for the taxpayer under sec.
6020(b), it is disregarded for purposes of determ ning the anmount
of the addition to tax under sec. 6651(a)(1), but it is treated
as areturn filed by the taxpayer for purposes of determ ning the
anmount of the addition to tax under sec. 6651(a)(2). Sec.
6651(Q) .
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[11. Section 6651(a)(2) Addition to Tax

Section 6651(a)(2) inposes an addition to tax for failure to
pay the amobunt shown as tax on the taxpayer’s return on or before
the date prescribed (determined with regard to any extension of
time for paynment) unless the taxpayer can establish that the
failure is due to reasonabl e cause and not due to willfu
negl ect . ©

Respondent subm tted copies of the substitutes for returns
that he prepared for petitioner, and petitioner did not pay her
2003 and 2004 inconme taxes as shown on the substitutes for

returns by April 15, 2004 and 2005, respectively. See \Weeler v.

Comm ssi oner, 127 T.C. 200, 208-209 (2006), affd. 521 F.3d 1289

(10th G r. 2008); Hawkins v. Conm ssioner, T.C Meno. 2008-168.

Respondent has produced sufficient evidence that petitioner is
liable for the 2003 and 2004 section 6651(a)(2) additions to tax
t hrough April 2007 unless an exception applies. See H gbee v.

Conmi ssi oner, supra at 446; Ruggeri v. Conmmi Ssioner, supra.

| V. Section 6654(a) Addition to Tax

Section 6654(a) inposes an addition to tax on an
under paynent of estimated inconme tax unless an exception applies.

See sec. 6654(e). The addition to tax is calculated with

The anmount of the addition to tax under sec. 6651(a)(2)
reduces the amount of the addition to tax under sec. 6651(a)(1)
for any nonth to which an addition to tax applies under both
paragraphs. Sec. 6651(c)(1).
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reference to four required install nent paynents of the taxpayer’s

estimated i ncone tax. Sec. 6654(c)(1); Weeler v. Conmm ssioner,

supra at 210. Each required installnment of estimated incone tax
is equal to 25 percent of the “required annual paynent.” Sec.
6654(d) (1) (A). The required annual paynent is generally equal to
the lesser of: (i) 90 percent of the tax shown on the taxpayer’s
return for the year (or, if noreturnis filed, 90 percent of the
taxpayer’s tax for the year); or (ii) if the taxpayer filed a
return for the imedi ately precedi ng taxable year, 100 percent of
the tax shown on the return. Sec. 6654(d)(1)(B); Weeler v.

Comm ssi oner, supra at 210-211. But if the taxpayer did not file

a return for the preceding year, then clause (ii) does not apply.
Sec. 6654(d)(1)(B). A taxpayer has an obligation to pay
estimated i ncone taxes for a particular year only if he/she had a

“required annual payment” for that year. Weeler v.

Conmi ssi oner, supra at 211.

A. Section 6654(a) Addition to Tax: 2003

Petitioner failed to file a Federal incone tax return for
2003 and that is sufficient for the Court to nmake the anal ysis
requi red by section 6654(d)(1)(B)(i). But respondent failed to
i ntroduce evidence of whether petitioner filed a return for the
precedi ng taxable year, i.e., 2002, and if she did, the anmount of
tax shown on her 2002 return. Wthout that evidence, the Court

cannot identify the anmount equal to 100 percent of the tax shown
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on her 2002 return. Therefore, the Court cannot concl ude that
petitioner had a required annual paynent for 2003 because
respondent failed to produce sufficient evidence, as required by
section 7491(c), to allow the Court to conplete the conparison

requi red by section 6654(d)(1)(B). See Weeler v. Conmm ssioner,

supra at 211-212. Accordingly, petitioner is not liable for the
2003 section 6654(a) addition to tax.

B. Section 6654(a) Addition to Tax: 2004

Petitioner failed to file Federal income tax returns for
2003 and 2004. Consequently, her required annual paynent for
2004 is limted to 90 percent of the tax for 2004, which was
payable in install ments under section 6654. See sec. 6654(hb),
(d)(1)(B). Petitioner did not nmake any estimated i ncone tax
paynments for 2004. Respondent has produced sufficient evidence
that petitioner is liable for the 2004 section 6654(a) addition
to tax unl ess an exception applies.

V. Exceptions to the Additions to Tax

Reasonabl e cause is a defense to the section 6651(a)(1) and
(2) additions to tax. Except as provided in section
6654(e) (3)(B), no reasonabl e cause exception exists for the
section 6654(a) addition to tax. Sec. 1.6654-1(a)(1l), Income Tax

Regs.; see also Bray v. Commi ssioner, T.C Meno. 2008-113. But

no addition to tax is inposed under section 6654(a) wth respect

to any underpaynment to the extent the Secretary determ nes that



- 8 -
by reason of casualty, disaster, or other unusual circunstances
the inposition of the addition to tax woul d be agai nst equity or
good conscience. Sec. 6654(e)(3)(A). Additionally, no addition
to tax is inposed under section 6654(a) with respect to any
under paynent if the Secretary determ nes that the taxpayer
retired after age 62 or becane disabled” in either the taxable
year for which estimated i nconme tax paynents were required or in
the precedi ng taxabl e year and the underpaynent was due to
reasonabl e cause and not to wllful neglect. Sec. 6654(e)(3)(B)
To prove reasonabl e cause for a failure to file tinely, the
t axpayer nust show that he/she exercised ordinary business care
and prudence and was neverthel ess unable to file the return

within the prescribed tine. Crocker v. Comm ssioner, 92 T.C

899, 913 (1989); sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.
To prove reasonabl e cause for a failure to pay the anount

shown as tax on a return, the taxpayer nust show that he/she

exerci sed ordi nary busi ness care and prudence in providing for

paynment of his/her tax liability and neverthel ess was either

"The term “di sabl ed” includes a significant psychiatric
di sorder and nental incapacitation during the period under
consideration, Shaffer v. Comm ssioner, T.C. Meno. 1994-618, or
confinement to various hospitals for “severe nental illness”,
Carnahan v. Comm ssioner, T.C. Meno. 1994-163, affd. w thout
publ i shed opinion 70 F.3d 637 (D.C. Cr. 1995). Jones v.
Comm ssioner, T.C Meno. 2006-176; see also Meyer v.
Comm ssioner, T.C Menp. 2003-12 (taxpayer’'s severe health
probl ens and nmental condition incapacitated him thus, a sec.
6654(e) exception was applicable). 1In addition, the disability
may constitute reasonable cause. Jones v. Conm Ssioner, supra.
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unable to pay the tax or would suffer undue hardship if he/she
paid the tax on the due date. Sec. 301.6651-1(c)(1), Proced. &
Adm n. Regs. |In determ ning whether the taxpayer was unable to
pay the tax in spite of the exercise of ordinary business care
and prudence, consideration will be given to all of the facts and
circunst ances of the taxpayer’s financial situation, including
t he amount and nature of the taxpayer’s expenditures in view of
the incone (or other amounts) he/she could at the tinme of the
expendi tures reasonably expect to receive before the date
prescri bed for the paynent of the tax. See id.

Petitioner testified that she made every effort to file her
Federal incone tax returns and to pay her taxes, but she was
havi ng problens, which is why she “is not practicing now.” She
was treated for enotional problens for years, and eventually she
was hospitalized on account of her enotional problens and rel ated
physi cal ailnments in Decenber 2003 and August 2004 “for a nonth
both tinmes.” She also testified that she was able to work in
2003 and 2004 and to apply for an extension of time to file her
return for 2003, but she was so “overwhelned that * * * it |ed”
to her hospitalization. According to petitioner, “work [was] the
last thing to go and that’s the only thing [she] did” until she
stopped working in August 2004. She added that she was able to
pay her bills in 2003 but not in 2004 and that the nortgage on

her house was foreclosed in 2005 because her paynents were about
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1 year in arrears. Finally, she testified that she contacted an
accountant to help her with her incone tax obligations, but she
could not afford his services.?
In certain circunstances a taxpayer’s illness or incapacity
may constitute reasonable cause for failure to file tinely,
failure to pay the anmount shown as tax, or failure to pay

estimated i ncome tax. Jordan v. Commi ssioner, T.C Mno.

2005-266 (and cases cited therein); see also Carlson v. United

States, 126 F.3d 915, 921-923 (7th G r. 1997) (discussing the

addition to tax for failure to pay); Meyer v. Conm ssioner, T.C

Meno. 2003-12 (discussing the addition to tax for failure to pay
estimated incone tax). On the other hand, if the taxpayer is

able to continue his/her business affairs despite the illness or
i ncapacity, then such illness or incapacity will not denonstrate

reasonabl e cause. Ruggeri v. Conmi ssioner, T.C. Mnp. 2008-300

(and cases cited therein); Hazel v. Conmm ssioner, T.C Meno.

2008-134; Jordan v. Conm ssioner, supra (and cases cited

therein). |In addition, a taxpayer’'s selective incapacity or
inability to nmeet his/her tax obligations when he/she can conduct
normal busi ness activities does not denonstrate reasonabl e cause.

Jordan v. Commi ssioner, supra;, Wight v. Commi ssioner, T.C Mno.

81t is unclear fromthe record when petitioner contacted the
accountant; e.g., around April 2004 or 2005 (the due dates of her
Federal incone tax returns) or after issuance of the notices of
deficiency in July 2007.
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1998- 224, affd. w thout published opinion 173 F.3d 848 (2d Cir

1999); Tabbi v. Comm ssioner, T.C Menp. 1995-463.

Petitioner applied for an extension of time to file her
Federal inconme tax return for 2003, extending its due date until
August 15, 2004. Petitioner testified that she stopped
practicing nmedicine in August 2004 and that she was hospitalized
i n August 2004 for enotional problens. Although petitioner
subm tted no evidence to corroborate her testinony, the Court
observed her appearance and deneanor at trial and finds her
testinmony to be honest, sincere, and credible. But see, e.g.,

Urban Redev. Corp. v. Conm ssioner, 294 F.2d 328, 332 (4th G

1961) (the Court may reject a taxpayer’s uncorroborated
testinmony), affg. 34 T.C. 845 (1960). The Court, therefore,

hol ds that petitioner has established a reasonabl e cause defense
for the 2003 section 6651(a)(1l) addition to tax.

The Court, however, finds that petitioner has not
establ i shed a reasonabl e cause defense for the 2004 section
6651(a) (1) addition to tax. Petitioner’s 2004 return was due
April 15, 2005. See sec. 6072(a). She provided no evidence that
she was suffering fromany illness or incapacity in April 2005,
and therefore, respondent’s inposition of the 2004 section
6651(a) (1) addition to tax is sustained. See Hazel v.

Conmi ssi oner, supra; Shaffer v. Conm ssioner, T.C. Mno.

1994- 618.
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Petitioner testified that she stopped working in August 2004
because of her enotional problens, that she was unabl e to nanage
her finances in 2004, that she was 1 year in arrears on her
nort gage paynents, and the nortgage was foreclosed in 2005.
Havi ng determ ned that petitioner’s testinony was credible, the
Court holds that petitioner has established a reasonabl e cause
defense for the 2003 section 6651(a)(2) addition to tax.

The Court, however, finds that she has not proven that she
was unable to pay her 2004 inconme tax or that she woul d have
ot herwi se suffered an undue hardship if she had paid her 2004
i ncone tax on April 15, 2005 (i.e., its due date). Specifically,
petitioner provided no evidence of her inconme, assets, and other
financial liabilities in 2005. See sec. 301.6651-1(c), Proced. &

Adm n. Regs. Therefore, the Court sustains the 2004 section

6651(a)(2) addition to tax. See Carlson v. United States, supra
at 923.

The Court also finds that petitioner has established a
defense for the 2004 section 6654(a) addition to tax based on
either a disability for which the underpaynent was due to
reasonabl e cause or an unusual circunstance for which the
i nposition of the addition to tax woul d be agai nst equity or good

consci ence. See Jones v. Conm ssioner, T.C. Menop. 2006-176;

Mever v. Commi SSioner, supra.




To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




