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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 of the Internal Revenue Code in effect
at the time the petition was filed.! The decision to be entered
is not reviewable by any other court, and this opinion should not

be cited as authority.

1 Unl ess otherw se indicated, section references are to the

I nternal Revenue Code in effect for the year at issue.



Respondent determ ned a deficiency of $1,825 in petitioners’
Federal incone tax for 1999. The sole issue for decision is
whet her Tamrmy L. McNichol (petitioner) released to her forner
spouse, John F. McNichol (M. MNi chol), under section 152(e)(2),
for the year 1999, the dependency exenption deductions for
petitioner and M. MN chol’s two children.

Sone of the facts were stipulated, and those facts, with the
acconpanyi ng exhibits are so found and are nade part hereof. At
the time the petition was filed, petitioners were |egal residents
of dadw n, M chigan.

Petitioner and M. MN chol were fornmerly married to each
ot her and were divorced in Novenber 1990. Two daughters were
born of that marriage in 1987 and 1989. Petitioner thereafter
married Ricky C. Hutchinson. They filed a joint Federal incone
tax return for 1999. M. MN chol, petitioner’s fornmer spouse,
al so remarri ed.

On their joint Federal incone tax return for 1999,
petitioners clained the two daughters as dependents. Likew se,
M. MNi chol and his spouse clained the two daughters as
dependents. In the notice of deficiency, respondent disall owed
the two dependency exenption deductions clained by petitioners

for her two daughters.? The basis for the disallowance is

The record is uncl ear whether respondent al so disallowed the
(continued. . .)
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respondent’s determ nation that petitioner released to her forner
spouse t he dependency exenption deductions for the two daughters
by virtue of petitioner’s execution of Form 8332, Rel ease of
Claimto Exenption for Child of Divorced or Separated Parents,
wherein petitioner released to her former spouse the dependency
exenptions for the two children for the year 1992 and all future
years. Petitioner agrees that she rel eased the dependency
exenption deductions of the two children for the 1992 tax year
but denies that she rel eased the exenption deductions for the
years subsequent to 1992.

Section 151(c) allows a taxpayer to deduct an annual
exenpti on anount for each dependent, as defined in section 152.
Under section 152(a), the term “dependent” neans, in pertinent
part, a son or daughter of the taxpayer over half of whose
support was received fromthe taxpayer. Sec. 152(a)(1).

In the case of a child of divorced parents, section
152(e) (1) provides in pertinent part that, if a child receives
over half of his support fromhis parents who are divorced under
a decree of divorce, and the child is in the custody of one or
both of his parents for nore than one-half of the year, then the

child will be treated as receiving over half of his support from

2(...continued)
dependency exenption deductions clainmed by M. MN chol .



t he parent having custody for a greater portion of the cal endar
year. Respondent agrees that petitioner net that requirenent.

The “noncustodial parent” is allowed to claimthe dependency
exenption deductions if one of three statutory exceptions in
section 152(e) applies. |If an exception applies, the
“noncust odi al parent” (in this case, M. MN chol) is treated as
provi ding over half of a child s support. This case focuses on
section 152(e)(2), the exception that is at issue here.

Section 152(e)(2) provides, if “the custodial parent signs a
witten declaration”, that such custodial parent will not claim
such child as a dependent, and the noncustodi al parent attaches
such witten declaration to the noncustodial parent’s return for
t he taxabl e year, the noncustodial parent is entitled to the
dependency exenption deduction for that year.

The “witten declaration” is enbodied in Form 8332. That
formconsists of two parts, Part |, which is for the rel ease of
t he dependency exenption for the “current year”, and Part 11
applies to releases for “future years”. Both parts (if
appl i cabl e) nust be signed by the custodial parent releasing the
exenptions, and each part requires the year or years (in the case
of Part 1) to which the exenption is rel eased and the nanes of
t he dependents.

In this case, M. MN chol and his spouse attached to their

1999 Federal income tax return a conpleted Form 8332, purportedly



signed by petitioner, which appears to satisfy the above
requi renents and includes, on the signature Iines of both Parts |
and Il, a signature that purports to be that of petitioner Tammy
L. McNi chol. Petitioner, however, contends that she rel eased the
dependency exenptions for only the year 1992 and did not rel ease
or did not intend to rel ease the exenptions for any years
subsequent to 1992. She denies having consented to Part 11
rel easing the exenptions for all “future” years. Prior to trial,
petitioner and her forner spouse each engaged the services of
forensic experts to address whether petitioner Tammy L. MN chol
signed Form 8332 to allow M. MNi chol to claimthe dependency
exenption deductions for all “future” years. The reports of the
forensics experts were not offered at trial, nor were the experts
called as witnesses. However, the parties stipulated that both
eval uations provided inconclusive results.?3

The Court considers the testinony of M. MNi chol as pivotal
in the decision of this case. M. MNi chol had engaged the
services of an inconme tax return preparer to prepare his 1992

Federal inconme tax return. The return preparer (who did not

3 Al though not entirely clear, it does not appear that

respondent engaged the services of a forensic expert. Although
counsel for respondent referred to “both parties” as having
enpl oyed the forensic experts, the Court assunes that “both
parties” nmeant petitioner and her forner spouse, M. MN chol.
Nei t her petitioner, M. MNi chol, nor respondent addressed the
forensic evaluations at trial.
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testify at trial) advised M. MN chol of the necessity of having
a Form 8332 to attach to his 1992 return to allow himthe
dependency exenption deductions of the two children for that
year. The preparer provided M. MN chol with a blank Form 8332,
whi ch he was instructed to present to his former wife for her
signature. M. MN chol presented the formto his forner wife
and, in a rather tense atnosphere, petitioner signed only Part I
of the form M. MN chol did not question his former wife as to
t he significance of her signature on that part of the form and
he i medi ately delivered the signed blank formto his return
preparer. The return preparer expressed surprise that petitioner
signed Part Il but opined to M. MN chol that, since Part | was
not signed, he would not be able to claimthe dependency
exenption deductions for 1992. At that point, the return
preparer prepared a new Form 8332, in which the preparer
conpleted both Parts | and Il and directed M. MN chol to return
and obtain petitioner’s signature for both Parts | and Il. M.
McN chol i mredi ately went back to his former wife with directions
that she sign both Parts | and Il as required by the return
preparer. Again, in a tense atnosphere, petitioner signed both
Parts | and Il of Form 8332.

In his testinmony at trial, M. MN chol acknow edged that he
was expecting that his fornmer wife would rel ease the dependency

exenptions for only 1 year, 1992. That was al so the



understanding of the return preparer. M. MN chol was al so
unfamliar with Form 8332. Ms. MN chol testified at trial and
corroborated the testinony of M. MN chol. There is no
indication fromthe record that M. MN chol or anyone el se
threatened or applied pressure on petitioner to sign the Form
8332. Wiile their relations with each other were obviously
strained, the Court is satisfied that petitioner signed the
docunent wi thout any threat or intimdation by her fornmer spouse.
Petitioner did not sign the formunder duress. 1In King v.

Commi ssioner, 121 T.C. 245, 253 (2003), where the former spouse

chal l enged the validity of the Form 8332, the Court noted: “it
was Ms. King's duty to nake the appropriate inquiries before she
signed the Form 8332 permanently rel easing her claimto exenption
deductions * * * and we will not ignore the properly executed
f orm because she now contends that she did not intend to rel ease
her claimfor the years in issue.” Respondent, therefore, is
sust ai ned.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




