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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: After conducting a hearing, respondent sent
to petitioner a Notice of Determ nation Concerning Collection
Actions(s) Under Section 6320 and/or 6330. The notice of
determ nation infornmed petitioner that the Appeals officer
declined to invalidate assessnents of Federal incone taxes for

petitioner’s 1995 and 1997 taxable years and declined to w thdraw
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the Notice of Federal Tax Lien. After concessions, the issues
for decision are: (1) Wuether notices of deficiency regarding
petitioner’s tax liabilities for 1995 and 1997 were barred by a
directive fromthe National Taxpayer Advocate's office;
(2) whether notices of deficiency for 1995 and 1997 were sent to
petitioner’s | ast known address; (3) whether petitioner was
deni ed due process with respect to the notice of |lien; and
(4) whether assessnent of taxes and penalties for 1995 was barred
by the statute of limtations or otherw se violated applicable
regul ations. Unless otherwi se indicated, all section references
are to the Internal Revenue Code, as anended.

FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul at ed
facts are incorporated in our findings by this reference.
Petitioner resided in Portola Valley, California, at the time he
filed his petition.

Petitioner holds at | east one advanced acaden c degree and
has | ectured at the Stanford School of Business. During the
years in issue, petitioner and his spouse owned a marketing
corporation, Logical Mrketing, Inc. Petitioner served as its
chi ef executive officer.

On or about March 9, 1998, petitioner agreed to a decision
in this Court at docket No. 25288-96 determ ning a deficiency in

i ncone tax due fromhimfor 1993 in the anount of $57,255 and a
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penal ty under section 6662(a) in the anount of $11,451. At the
time the notice of lien involved in this case was filed, sone
part of the deficiency for 1993 had not been pai d.

Petitioner’'s 1995 Federal Tax Return

Petitioner obtained an extension to August 15, 1996, to file
his 1995 Federal incone tax return. On February 17, 1997,
respondent sent to petitioner a delingquency notice requesting
that he file his 1995 return. The Internal Revenue Service (IRS)
recei ved an unsi gned and undated 1995 return for petitioner on
March 31, 1997; the return gave an address for petitioner in
Wodsi de, California.

Shortly thereafter, the IRS made a nmat hemati cal adj ust nent
to the 1995 inconme tax return relating to whether petitioner
shoul d receive credit for $3,800 in estimated tax paynents or tax
paynments froma prior year against his tax liability of
$3,857.41. The IRS sent to petitioner a notice of bal ance due.
On July 25, 1997, the IRS filed a Notice of Federal Tax Lien for
1995 and for taxes outstanding for other periods. In July 1998,
a paynent of $6,748.62 was applied to the 1995 liability. This
amount included tax of $3,857.41, an estimated tax penalty of
$210.58, a late filing penalty of $867.92, a failure to pay tax
penalty of $771.48, and assessed interest totaling $1, 041. 23.
After the paynment, the IRS abated $250.73 of the previously

assessed failure to pay tax penalty and the entire $867.92 |l ate
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filing penalty. The IRS al so abated $185.51 of the assessed
interest. These abatenents resulted in a credit of $1,304.16 in
favor of petitioner, which was applied to his outstanding
liabilities for 1993.

Revenue Agent Brian Rausch (Rausch) began an exam nation of
ot her aspects of petitioner’s 1995 incone tax return on
Decenber 31, 1997. Connie Stone (Stone), petitioner’s sister and
a resident of Virginia, represented petitioner. Stone falsely
represented that she was licensed as a certified public
accountant. The exam nation focused on Schedule C, Profit or
Loss From Busi ness, deductions clained by petitioner. During the
exam nation, Stone requested that petitioner’s address be changed
to her address in Henry, Virginia. The IRS entered this change
into its records during the week of August 16, 1998. (On
August 18, 1998, the IRS received petitioner’s 1997 Federal
inconme tax return, which was tinely filed pursuant to an
extension of time. This return bore the Wodside address. |Its
recei pt caused the IRS again to change its records, during the
week of October 25, 1998, to reflect that petitioner’s address
was once agai n the Wodsi de address.

At the end of Novenber 1998, petitioner noved fromthe
Wodsi de address to Portola Valley, California. He submtted a
mai | forwarding request to the U S. Postal Service reflecting his

nove.
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Petitioner sold the Wodside property for $1.6 mllion and
acquired the Portola Valley property for $4 nmillion. He
estimated that the Portola Valley property was worth $6.5 nillion
when he bought it and $10 mllion at the tine of trial in My
2002. He applied available funds to the debt on his Portol a
Val l ey residence rather than to his outstanding tax liabilities
(acknow edged at $67, 000) because of the perceived necessity of
mai ntai ning his residence and his lifestyle for business reasons.

On February 3, 1999, Rausch sent a 30-day letter explaining
proposed deficiencies for 1995. 1In response, Stone filed a
tinmely protest requesting that the proposed deficiency for 1995
be reviewed by the IRS Appeals Division. Appeals Oficer
Lawrence Dorr (Dorr) of the San Francisco Appeals Ofice
undert ook the requested review. Beginning in April 1999, he sent
at least four contact letters to Stone and spoke with her on the
t el ephone on at | east one occasion. During the course of their
di scussions, Stone did not informDorr that petitioner had noved
fromthe Wodsi de address shown on his 1997 return.

Stone did, however, send to Dorr a facsimle cover sheet
requesting nore tine to submt information. On June 25, 1999,
Dorr replied in a letter stating that, if his office did not see
sone progress on the matter within 2 weeks, it woul d be necessary
to issue a notice of deficiency. Stone did not reply to that

letter, and, on August 19, 1999, the San Francisco Appeals Ofice
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sent a notice of deficiency for 1995. The notice proposed a
deficiency of $65,975 and an addition to tax of $16,494 for late
filing, plus an accuracy-related penalty of $13,195.07. The
notice was sent by certified mail to petitioner at the Wodside
address, and a copy was sent to Stone in Henry, Virginia. Stone
received the notice of deficiency but did not informpetitioner,
believing that sonme contacts she had made with the O fice of the
Taxpayer Advocate precluded further action by the IRS.

Petitioner did not file a petition with this Court with
respect to the 1995 deficiency during the time permtted, which
expi red Novenber 17, 1999. On February 7, 2000, the deficiency
for 1995 was assessed. The anounts assessed have not been paid.

Petitioner’'s 1997 Federal |Incone Tax Return

On July 16, 1999, the Phil adel phia Service Center sent a
notice of deficiency for 1997 by certified nail to petitioner at
t he Whodsi de address. That notice contained a nmat hemati cal
conput ation based on failure to calculate the alternative m ni mum
tax. Petitioner did not file a petition with this Court seeking
review of the 1997 deficiency. That deficiency was assessed on
Decenber 20, 1999, and has not been paid. Petitioner
subsequently submtted an anended 1997 return.

Petitioner’'s 1998 Federal |Incone Tax Return

Sonetinme before August 18, 1999, petitioner submtted an

unsi gned Form 4868, Application for Autonatic Extension of Tine
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To File U S. Individual Inconme Tax Return for 1988. The Form
4868 |listed petitioner’s address as the Portola Valley address.
The Form 4868 did not contain petitioner’s Wodsi de address, nor
did it state that the application was intended as a notification
of a change of address. The IRS did not receive a 1998 Feder al
income tax return frompetitioner until My 14, 2001. This was
the first time that petitioner had submtted a Federal incone tax
return that reflected petitioner’s Portola Valley address.
Petitioner’s taxable year 1998 is not otherw se before the Court.

Petitioner’'s Suit for Danmages

Petitioner had sonme conpl aints about I RS collection
activities. Petitioner and Stone contacted the Ofice of the
Taxpayer Advocate concerning petitioner’s conplaints. They
visited that office in Washington, D.C., in February 1999 and
provi ded the Portola Valley address to Sharese Stevens of that
office. He filed an adm nnistrative claimfor damages with the
District Director in Qakland, California, on July 15, 1999. The
claimlisted petitioner’s address as the Portola Vall ey address.
The claimdid not contain petitioner’s Wodsi de address, nor did
it state that the claimwas intended as a notification of a
change of address.

At the request of the National Taxpayer Advocat e,
consideration of petitioner’s admnistrative claimwas

transferred from Gakland, California, to Seattle, Washington.
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The O fice of the Taxpayer Advocate al so requested suspension of
collection activities during the consideration of petitioner’s
admnistrative claim and the IRS did not undertake collection
activities while petitioner’s claimwas pendi ng.

In the Seattle Appeals Ofice, petitioner’s claimwas
assigned for review to Special Procedures Advisor Jill Pace
(Pace), who received it on August 6, 1999. On August 11, 1999,
Pace sent to petitioner a formletter regarding the possibility
of third-party contacts; her letter was sent to the Portol a
Val | ey address that was on petitioner’s damages claim Pace did
not check IRS records to determ ne an alternate address for
petitioner, and she was unaware that the address used by
petitioner on the adm nistrative claimwas a new address. During
her review of the adm nistrative claim Pace net with petitioner
and Stone. Neither petitioner nor Stone informed Pace of
petitioner’s change of address the previous Novenber. Petitioner
di d, however, provide a Form 2848, Power of Attorney and
Decl arati on of Representative, appointing Stone as his
representative for nmultiple inconme tax periods including 1993,
1995, and 1997.

On Decenber 28, 1999, the holder of a deed of trust on
petitioner’s residence comenced a nonjudicial foreclosure

proceeding with the filing of a Notice of Default and Election to
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Sell Under Deed of Trust. Petitioner did not informthe IRS of
the default or the scheduling of the foreclosure sale.

On February 18, 2000, the District Director in Seattle,
Pace’ s superior, denied petitioner’s admnistrative claimfor
damages. Petitioner engaged an attorney, R chard R Sayers
(Sayers), to file a lawsuit in the United States District Court
for the Western District of Virginia, captioned Logical

Marketing, Inc. and Fletcher H Hyler, 11l v. United States,

Civil Action No. 7:00295, in which petitioner sought danmages for
| RS collection activities. Petitioner did not authorize Sayers
to represent petitioner before the IRS, and the lawsuit did not
seek to enjoin further efforts to collect petitioner’s tax
lTabilities.

Collection Activities

Petitioner’s collection case was transferred fromVirginia
to California and assigned to Revenue O ficer David Rosado
(Rosado) in Redwood City, California. Rosado obtai ned
petitioner’s Portola Valley address fromthe I RS conputer system
whi ch had been updated during the 12th week of the year 2000. At
petitioner’s behest, Rosado spoke to Stone on April 17, 2000, and
informed her that he was considering filing a notice of Federal
tax lien. Around this time, Stone received transcripts for the

years 1993, 1995, and 1997 for petitioner’s individual accounts.
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On April 19, 2000, Rosado wote to Stone. His letter noted
that he and Stone had di scussed a nonthly paynent plan for
petitioner’s 1993 incone tax liability and asked for copies of a
nunber of docunents relating to petitioner’s financial status.
The letter further indicated that Rosado had encl osed transcripts
of petitioner’s income tax accounts for 1993, 1995, and 1997, as
well as IRS publications relating to preparation of financial
statenents, to the IRS collection process, and to "Your Rights as
a Taxpayer". The letter concluded as foll ows:

5. Notice of Federal Tax Lien. Per our conversation,

| will delay Filing Notice of Federal Tax Lien
until May 15, 2000. At that time | will re-

evaluate the need for filing. W had discussed
alternatives to filing a Notice of Lien such as

the posting of a bond. | would expect your
proposal on this matter no | ater than 5/15/2000.

6. You had indicated that notice of assessnent for
1995 and 1997 was not received. s this correct?
7. For your information | have requested the

admnistrative case file for 1995 and 1997, so
that any issues can be addressed. As soon as |
receive these files, | will share it wth you. |
al so agreed to delay filing Notice of Federal Tax
Lien for these periods until we can address the
assessnents. |If there are no unresol ved issues
regardi ng assessnents, then collection of the

bal ance due will be addressed. WII also address
filing of Notice of Federal Tax Lien.

8. During the interim please advise M. Hyler that
he can begin sendi ng paynents of $5000 to ny
office. Please note that penalties and interest
continue to accrue on any unpaid balance. This is
not an acceptance of a nonthly paynent proposal.
That will be determned at a later tine.
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Pl ease have the conpleted Collection Information

Statenent and verification in ny office no |ater than

May 15, 2000. |If you have any concerns or questions,

you can reach ne at the tel ephone nunber |isted above.

| amrequired to advise you that failure to provide the

above information by the May 15, 2000 [sic] may result

in enforcenent action such as, issuance of Final

Noti ce, |Issuance of Notice of Levy, serving summons,

filing Notice of Federal Tax Lien. Once again do not

hesitate to call. Thank you.

Stone never sent to Rosado the information that he had
requested in the April 19, 2000, letter. Stone did, however,
send copies of the letter to petitioner and to Sayers.

Sayers wote to Rosado requesting that collection action be
halted until petitioner’s | awsuit against the Governnent for
damages was resolved. Rosado received that letter on May 11,
2000, and sought |egal advice fromIRS counsel regarding whether
to proceed with collection while the lawsuit was pending. On
June 5, 2000, IRS counsel advised himthat collection could be
pur sued.

On June 13, 2000, the IRS sent a Notice of Federal Tax Lien
to the County Recorder in San Mateo, California, for filing,
indicating that petitioner had unpaid Federal incone tax
l[iabilities for 1993, 1995, and 1997. On June 16, 2000, the IRS
sent to petitioner a Notice of Tax Lien Filing and Your Right to
a Hearing Under I.R C. 6320 (Notice) for those years. The notice
of lien was recorded in San Mateo County on June 21, 2000. On

July 20, 2000, petitioner’s counsel tinmely filed a request under

section 6320 for a hearing.
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At the hearing, petitioner’s then counsel Edward T. Perry
(who represented petitioner through trial of this action but was
permtted to withdraw at the conclusion of the testinony and
before briefs were due) raised the follow ng issues:

a) the filing of the Notice of Federal Tax Lien created
a hardship for petitioner;

b) the filing of the lien was not justified because the
IRS failed to provide clear notice to petitioner of an
intention to file a Notice of Federal Tax Lien in
advance of the lien filing;

c) the underlying assessnment for 1995 was invalid
because the statute of limtations on assessnent had
expired prior to assessnent;

d) the underlying assessnents for 1995 and 1997 were
inval id because the notices of deficiency were not
mailed to petitioner’s |ast known address;

e) the notice and demand for paynent issued for each of
the tax years 1995 and 1997 were invalid in that such
notices were not nmailed to petitioner’s |ast known
address and were issued during a stay of collection

i nposed by the Taxpayer Advocat e;

f) the lien filing was defective in that it included

the anobunt of a failure to file penalty for 1995, and

the IRS had abated a previously assessed delinquency

penal ty; and

g) the lien filing was defective in that it included

1997, and petitioner did not recall an exam nation for

t hat peri od.

Wil e the Appeals process was in effect, the IRS issued
Certificates of Subordination to permt petitioner to refinance
his residential property on August 14, 2000, and again on

July 31, 2001.
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On August 31, 2001, the Appeals office issued an 8-page
determ nation letter with respect to the matters raised at the
hearing. It reported Appeals’s determ nation that petitioner’s
liability for 1993 taxes was not properly at issue, because that
year was the subject of a decision by this Court. It further
determ ned that, because petitioner had been provided an
opportunity to challenge the 1995 tax liability in the Appeals
Division prior to assessnent, the 1995 tax liability (including
the late filing penalty) was not properly at issue in the
hearing. Finally, it determned that no relief was available for
ei ther 1995 or 1997 because all admnistrative requirenents had
been net and notices of assessnment and demand for paynent with
respect to those years had been sent to petitioner.

OPI NI ON

Statutory Franmewor k

Section 6321 inposes a lien in favor of the United States on
all property and rights to property of a person when a demand for
t he paynent of the person’s taxes has been nade and the person
fails to pay those taxes. Section 6322 provides that such a lien
ari ses when an assessnent is nmade. To protect the Governnment’s
rights to recover its unpaid taxes, section 6323(a) provides that
the IRS may file a notice of Federal tax lien in order to
establish the priority of its clains against the taxpayer’s other

creditors.
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In the Internal Revenue Service Restructuring and Reform Act
of 1998 (RRA 1998), Pub. L. 105-206, sec. 3401, 112 Stat. 746,
Congress enacted sections 6320 (pertaining to |liens) and 6330
(pertaining to levies) to provide protections for taxpayers in
tax collection matters. Section 6320 requires that the Secretary
notify a person who has failed to pay a tax liability of the
filing of a notice of lien under section 6323. The notice
requi red by section 6320 nust be provided not nore than 5
busi ness days after the day of the filing of the notice of lien,
pursuant to section 6320(a)(2). Section 6320 further provides
that the person so notified may request adm nistrative review of
the matter (in the formof a hearing) wthin 30 days begi nning on
the day after the 5-day period. Under section 6320(c), the
hearing generally is to be conducted consistent wth the
procedures set forth in section 6330(c), (d), and (e). Section
6330(c) permts the person notified to raise collection issues
such as spousal defenses, the appropriateness of the
Commi ssioner's intended collection action, and possible
alternative neans of collection. Section 6330(c)(2)(B) provides
that the person notified may contest the existence and anount of
the underlying tax liability at a hearing if that person did not
receive a notice of deficiency for the taxes in question or did

not otherw se have a prior opportunity to dispute the tax
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liability. See Sego v. Comm ssioner, 114 T.C. 604, 609 (2000);

Goza v. Comm ssioner, 114 T.C. 176, 179 (2000).

Section 6330(d) provides for judicial review of the
adm ni strative determnation by this Court or by a Federal
District Court, as may be appropriate. Were the validity of the
underlying tax liability is not properly at issue, the Court wll
review the Comm ssioner’s admi nistrative determ nation for abuse
of discretion. Were, however, the validity of the underlying
tax liability is properly at issue, this Court will reviewthe

matter on a de novo basis. Seqgo v. Conm ssioner, supra at 610;

see H Conf. Rept. 105-599 at 266 (1998), 1998-3 C. B. 747, 1020.

The Notices of Deficiency Regarding Petitioner’'s Tax Liabilities
for 1995 and 1997 Were Not Barred by a Directive Fromthe Ofice
of the Taxpayer Advocate

Wthin the IRSis an Ofice of the Taxpayer Advocate, headed
by the National Taxpayer Advocate. Sec. 7803(c). Anong the
functions of the Ofice of the Taxpayer Advocate is to "assi st
t axpayers in resolving problens with the Internal Revenue
Service". Sec. 7803(c)(2)(A)(i). A taxpayer seeking such
assistance may file an application with the Ofice of the
Taxpayer Advocate for a "Taxpayer Assistance Order" (TAO, which
may be issued if the National Taxpayer Advocate determ nes that
the taxpayer is or is about to incur "a significant hardship as a
result of the manner in which the internal revenue | aws are being

adm ni stered"” by the IRS. Sec. 7811(a)(1)(A). The Ofice of
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Taxpayer Advocate is not restricted to i ssuance of TAGs in
carrying out its functions of aiding taxpayers; section 7811(e)
provi des that none of the provisions of section 7811 prevents the
Nat i onal Taxpayer Advocate fromtaking any action in the absence
of a taxpayer application.

In this case, the Ofice of the Taxpayer Advocate actively
assi sted petitioner during the tinme that he had an admnistrative
claimfor damages pending. These activities included noving the
| ocus of the dispute from San Francisco to Seattle and requesting
that the I RS cease collection actions until petitioner’s claim
had been consi dered.

Section 7811(b)(2)(A) explicitly provides that a TAO may
require cessation of any action with respect to the taxpayer
"under chapter 64 (relating to collection)”. The issuance of a
noti ce of deficiency, however, is provided for in chapter 63,
relating to assessnents. Further, with exceptions not applicable
here, a TAO may direct cessation of action under a provision
ot her than chapter 64 only if that provision is "specifically
descri bed by the National Taxpayer Advocate in such order." Sec.
7811(b)(2) (D).

There is no credi ble support for petitioner’s claimthat a
TAO barred the issuance, in July and August 1999, of the
deficiency notices for his 1995 and 1997 incone taxes. No copy

of any TAOis in the record. Pace testified that the Ofice of
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t he Taxpayer Advocate had requested a suspension of "the
collection action". During July and August, there was no
"collection action" related to petitioner’s 1995 and 1997 taxabl e
years. Petitioner’s representative, Stone, clains to have been
told in February 1999 that "no action would be taken." Her
testinony, however, fails to nake clear the context in which she
all egedly received this advice. W do not believe that the
request of the Ofice of the Taxpayer Advocate extended beyond
collection actions to preclude the issuance of notices of
deficiency for 1995 and 1997.

The Notices of Deficiency for 1995 and 1997 Were Sent to
Petitioner’s Last Known Address

Absent special circunstances, the IRS may not assess a
deficiency in tax until after a valid notice of deficiency has
been sent to the taxpayer. For that purpose, mailing a notice of
deficiency to the taxpayer at the taxpayer's "last known address”
is sufficient regardless of actual receipt or nonreceipt. Sec.

6212(b); see Pietanza v. Conmm ssioner, 92 T.C 729, 735-736

(1989), affd. wi thout published opinion 935 F.2d 1282 (3d Cr

1991); Shelton v. Conmm ssioner, 63 T.C 193 (1974).

Absent clear and concise notice of a change of address, a
taxpayer's | ast known address is the address shown on the
taxpayer’s return that was nost recently filed at the tine that

the notice was i ssued. King v. Conm ssioner, 857 F.2d 676, 681

(9th Gr. 1988), affg. 88 T.C 1042 (1987); Abeles v.
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Commi ssioner, 91 T.C 1019, 1035 (1988); conpare sec. 301.6212-2,

Proced. & Adm n. Regs., effective January 29, 2001. |In deciding
whet her a notice was nailed to a taxpayer at the taxpayer's | ast
known address, the relevant inquiry “pertains to * * * [the

Commi ssi oner’s] know edge rather than to what nay in fact be the

taxpayer's nost current address.” Frieling v. Conm ssioner, 81

T.C. 42, 49 (1983).
In order to supplant the address shown on the nobst recent
return, a taxpayer nust clearly indicate that the forner address

is no longer to be used. Tadros v. Conm ssioner, 763 F.2d 89,

91-92 (2d Cir. 1985); Alta Sierra Vista, Inc. v. Conm ssioner, 62

T.C. 367 (1974), affd. w thout published opinion 538 F.2d 334
(9th Cr. 1976). A taxpayer’s use of an address different from
that on the last-filed return in correspondence with officials of
the I RS does not constitute clear and conci se notice of a change

of address. King v. Conm ssioner, supra at 681. The acquisition

of a different address by IRS personnel generally fails to
constitute adequate notice of a change of address when those
personnel are not involved in issuing the statutory notices. 1In

United States v. Zolla, 724 F.2d 808, 811 (9th G r. 1984), the

Court of Appeals for the Ninth Crcuit explained:

If we required agents mailing notices of deficiency to
take into account address information acquired by
agents in different divisions in the course of

unrel ated investigations, the IRS could ensure that
notices were validly addressed only by systematically
recording in a central file all address information



- 19 -

acquired in any fashion. W decline to require the IRS

to do that. * * * it would inpose an unreasonabl e

adm ni strative burden on the IRS. * * *
In this case, the notices of deficiency were mailed to the
Wodsi de address |listed on petitioner's 1998 return--the | ast
return filed by petitioner prior to the mailing of the notices in
July and August 1999. Consequently, the notices of deficiency
were mailed to petitioner at his |ast known address, unless
petitioner can show ot herw se.

Petitioner has not denonstrated that, before the 1995 and
1997 notices of deficiency were nailed, he provided the IRS with
cl ear and concise notice of a change of address. Nor has he
shown that, prior to the mailing of the notice of deficiency, the
| RS knew of a change in petitioner's address and did not exercise

due diligence in ascertaining petitioner's correct address. See

Abel es v. Commi ssioner, supra; Alta Sierra Vista, Inc. V.

Conmi ssi oner, supra at 374.

Petitioner maintains that he provided notification of his
Portola Vall ey address on several occasions. None of those
occasi ons, however, provided the clear and conci se notice needed
to charge the IRS in the summer of 1999 wth know edge that
Portola Valley was the | ast known address.

Petitioner principally urges that the IRS received clear and
conci se notice of an address change when, in 1998, Rausch was

conducting an exam nation of petitioner’s 1995 return. During
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this exam nation, Stone inforned Rausch that petitioner’s address
had changed to Henry, Virginia. The IRS entered this change into
its records but soon thereafter received petitioner’s 1997
Federal inconme tax return. This return bore the Wodside
address. Its receipt caused the IRS to change its records,
during the week of October 25, 1998, to reflect that petitioner’s
address was once again the Wodsi de address. That address
remai ned unchanged on IRS records until late in 2001, when
petitioner’s 1998 Federal inconme tax return was filed. In July
and in August 1999, when the 1995 and 1997 notices of deficiency
were mailed, IRS records indicated that petitioner’s address was
t he Wodsi de address, the one appearing on his last-filed Federal
income tax return. There is no indication that either notice was
returned to the IRS undelivered, so there was no reason for the
| RS to conduct a further search for petitioner’s address.
(Petitioner speculated at trial that mail may have been stol en
fromhis mail box at the Portola Valley residence. |If that were
t he case, however, it would not be attributable to any error on
the part of the IRS.)

In any event, petitioner did not nove to Virginia. The
Virginia address was the address of Stone. Subsequent
correspondence between Dorr and Stone indicated that petitioner
continued to live in California while Stone lived in Virginia.

Mor eover, a copy of the 1995 notice was sent to the Henry,
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Virginia, address. Stone neglected to advise petitioner of
recei pt of that notice. Petitioner seeks to di savow sone
communi cations sent to Stone. H s inconsistent positions
concerning her authority and her m srepresentations of her

capacity are not attributable to respondent. See Lefebvre v.

Comm ssioner, T.C Meno. 1984-202, affd. 758 F.2d 1340 (9th G

1985). Any confusion was created by petitioner and his
representative, and their communications cannot be characterized
as clear and conci se.

We are unpersuaded by petitioner’s contentions that, on
ot her occasions, he or Stone had provided clear and conci se
notification of his new Portola Vall ey address before the 1995
and 1997 deficiency notices were nmailed. Those occasions
i nvol ved persons who were either with the Ofice of the Taxpayer
Advocate, the Special Procedures Ofice, or the Collection
Division. Petitioner’s use of a new address in dealings with
persons who were not involved wth the issuing of deficiency
notices did not require themto conpare the address petitioner

used to the | ast known address otherw se on file. Uni ted St ates

V. Zolla, 724 F.2d at 811; see also Rev. Proc. 90-18, 1990-1 C. B
491.

Anot her notification of a new address, petitioner argues,
came when | RS received an unsigned Form 4868 seeking an automatic

extension of tinme within which petitioner mght file his 1998
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Federal inconme tax return. The Form 4868, which was nail ed
sonetinme prior to August 18, 1999, used the Portola Valley
address. However, the Form 4868 does not indicate that it is
intended as a notification of a change of address. Under these
ci rcunst ances, the subm ssion of a Form 4868 does not constitute
the requisite notification that the address it contains is a new

address for the taxpayer. Mnge v. Conm ssioner, 93 T.C. 22, 32

(1989).

We concl ude that petitioner’s haphazard use of his new
address did not constitute "clear and concise witten
notification". He fell short of placing the exam nation division
on notice that the Wodsi de address, the address appearing on his
last-filed return, was not his |ast known address. W conclude
that the notices of deficiency for 1995 and 1997, which were
mai l ed to the Wodsi de address, were valid.

Due Process Was Not O fended by Efforts To Collect Petitioner’'s
Tax Liabilities

The I RS has published a list of policies regarding the
adm nistration of the internal revenue laws in the Interna
Revenue Manual. One section of the Manual describes the filing
of notices of tax lien, as follows:

(1) Notices of lien generally filed only after
taxpayer is contacted in person, by tel ephone or by
notice: A notice of lien shall not be filed, except in
| eopardy assessnent cases, until reasonable efforts
have been nade to contact the taxpayer in person, by
t el ephone or by a notice sent by mail, delivered in
person or left at the taxpayer's |ast known address, to
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afford hinm her the opportunity to nake paynent. All
pertinent facts nust be carefully considered as the
filing of the notice of lien nay adversely affect the
taxpayer's ability to pay and thereby hanper or retard
the collection process. [1 Adm nistration, |nternal
Revenue Manual (CCH), sec. 1.2.1.5.13, at 3002-3003.]

Policy statenents in the Internal Revenue Manual do not

confer enforceable rights on taxpayers. Mulcan Ol Tech

Partners v. Comm ssioner, 110 T.C 153, 161 (1998), affd. wthout

publ i shed opi nions sub nom Tucek v. Conm ssioner, 198 F.3d 259

(10th Cir. 1999), Drake Q1 Tech. Partners v. Conm ssioner, 211

F.3d 1277 (10th Gr. 2000). 1In any event, it is apparent to us
that the IRS net the requirenents of the policy statenent before
filing the notice of lien. Early in 2000, Rosado contacted
petitioner’s representative, Stone, and di scussed wth her
paynment of amounts owing. His letter of April 19, 2000, enclosed
transcripts of petitioner’s incone tax accounts for 1993, 1995,
and 1997. It suggested that petitioner begin making paynents of
$5, 000 nonthly to reduce the amount of tax owi ng and resulting
interest charges. The letter requested information from
petitioner and expl ai ned:

| amrequired to advise you that failure to provide the

above information by the May 15, 2000 [sic] may result

in enforcenent action such as, issuance of Final

Noti ce, Issuance of Notice of Levy, serving summons,

filing Notice of Federal Tax Lien. * * *

This letter, a copy of which Stone forwarded to petitioner,

adequately provided petitioner with the opportunity to nake
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paynment of the liabilities specified and warned hi mof the
consequences of doi ng not hi ng.

Petitioner further argues that respondent was required to
send to himnotice of intent to file the notice of tax lien
before the notice was actually filed, but petitioner is
incorrect. Section 6320 only requires that notice be sent to the
taxpayer wwthin 5 days after the notice of tax |ien has been
filed.

Petitioner argues that respondent viol ated sone procedures
set forth in the Fair Debt Collection Practices Act (FDCPA),

Pub. L. 95-109, 91 Stat. 874 (1977), 15 U S.C. sec. 1692 (2000).
By its ternms, however, that act does not apply to enpl oyees of

t he Governnent whose collection activities are part of their
jobs. See 15 U. S.C. sec. 1692a(6) (2000). Congress has anended
the Internal Revenue Code to require respondent to observe sone
FDCPA procedures. See sec. 6304 as added by RRA 1998, sec. 3466,
112 Stat. 768; see also H Conf. Rept. 105-599, at 291 (1998),
1998-3 C. B. 747, 1045. Petitioner’s reliance upon FDCPA
practices that Congress has not included in the Internal Revenue
Code i s unavailing.

Nor has petitioner convinced us that respondent has deprived
hi m of constitutional due process by a perceived accumnul ati on of
procedural m stakes. As we noted at trial, m stakes have been

made by both sides in this dispute. None of respondent’s
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m st akes, however, have deprived petitioner of his right to
notice and a fair hearing, either at the admnistrative |evel or
before this Court.

The Assessnent of Taxes and Penalties for 1995 Was Valid

Respondent concedes that petitioner did not receive a copy
of the notice of deficiency for 1995 and that the underlying
l[tability for 1995 is therefore properly considered in this
proceedi ng. Wether the limtations period has expired
constitutes a challenge to the underlying tax liability. Boyd v.

Comm ssioner, 117 T.C 127, 130 (2001).

Petitioner contends that the statute of limtations bars
assessnment of his liabilities for 1995 and that the additions to
tax shoul d be abated because of prior adm nistrative action. He
has not presented any evidence of error in the determ nation of
taxabl e income or the calculations of tax liability. Section
7491(a) does not apply because the exam nation of petitioner’s
l[iabilities in issue comenced before the effective date of that
section.

The Comm ssioner has 3 years fromthe tinme a returnis filed
to issue a notice of deficiency with respect to incone tax. See
secs. 6212(a), 6213(a), 6501(a). Section 7502(a)(1) provides
that, in certain circunstances, atinely nailed return wll be
treated as though it were tinely filed. Section 7502(a)(2)

provides that the tinely mailing/timely filing rule applies if
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the postnmark date on an envel ope falls within the prescri bed
period on or before the prescribed date. To establish that a
return has been tinely filed, we require reliable testinony or
ot her corroborating evidence of the circunstances surrounding the

return's preparation and mailing. See, e.g., Estate of Wod v.

Comm ssioner, 92 T.C. 793 (1989), affd. 909 F.2d 1155 (8th Grr

1990); Mtchell Ofset Plate Serv., Inc. v. Conm ssioner, 53 T.C

235, 239-240 (1969); see also Schwechter v. Conm ssioner, T.C

Meno. 2000-36; Rakosi v. Commi ssioner, T.C Meno. 1993-68, affd.

wi t hout published opinion 46 F.3d 1144 (9th Gr. 1995).

Petitioner argues that Stone tinely mailed a 1995 return on
his behal f on or before August 15, 1996. Thus, he concl udes,
assessnent of his 1995 taxes on February 7, 2000, was beyond the
applicable period of limtations. There is neither reliable
testinony nor corroborating evidence, however, sufficient to
prove his claim

Petitioner entrusted the preparation and filing of his
return to Stone. Stone and her former office assistant testified
about office procedures in 1996. Stone testified that she
stanped petitioner’s nane on the return. The assistant testified
that the return woul d have been hand delivered to a wi ndow at the
| ocal post office, but no proof of mailing was obtained. Stone
clainmed that a check was enclosed with the return and never

cl eared the bank, but her testinony about the anobunt of the check
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was inconsistent with the bal ance shown on the copy of the return
| ater produced. There was no explanation of the failure to
foll ow up on the uncleared check. There is no evidence that a
1995 return was received by the IRS before March 31, 1997, when
an unsi gned and undated copy was delivered after an inquiry from
the IRS. The record shows that petitioner was chronically
delinquent in his tax obligations, and we cannot accept these
unpersuasi ve assertions that a particular return was tinely. W
concl ude that the assessnment for 1995 was tinely. (W need not,
therefore, address respondent’s contention that the return
described by Stone was invalid for lack of petitioner’s
signature.)

The addition to tax under section 6651(a) is applicable

unl ess a taxpayer establishes that the failure to file was due to
reasonabl e cause and not willful neglect. Petitioner failed to
exercise ordinary care and prudence in filing his 1995 return.
Stone’s office procedures may have contributed to the failure to
make or to prove a tinely filing. Nevertheless, reliance on an
agent to file a tinely return when the due date of the returns
was ascertai nable by the taxpayer does not constitute reasonable
cause for excusing the taxpayer fromstatutory penalties for late

filing. United States v. Boyle, 469 U S. 241 (1985). Petitioner

was aware that he had not signed a return for 1995. Accordingly,
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petitioner is liable for the addition to tax under section
6651(a) (1) .

Petitioner argues that earlier admnistrative actions of the
RS require a different result. Petitioner asserts that, because
of previous abatenment of $867.92 in late filing penalties,
section 6406 operates to estop respondent from assessing $16, 494
inlate filing penalties that were subsequently determned in the
notice of deficiency for 1995. Petitioner is incorrect. Section
6406 precludes review by "any other adm nistrative or accounting
of ficer, enployee or agent of the United States" (enphasis added)
of a decision of the Secretary or his delegate with respect to a
claimby the taxpayer. Secs. 6406, 7701(a)(11)(B). By its
ternms, section 6406 does not preclude the Secretary or his
del egate fromreview ng prior actions. As explained in Hacker v.

Comm ssioner, T.C Meno. 1993-285, affd. 29 F.3d 632 (9th G

1994):

The | egislative history of section 6406 indicates that
such section was originally added for the purpose of
prohi biting review of a decision of the Secretary of
the Treasury (and his del egates, including the
Commi ssi oner) by enpl oyees of other agencies, such as
the Conptroller General. See Hearings on H R 8245
Before the Senate Conm on Fi nance, 67th Cong., 1st
Sess. 299-300 (Sept. 1-Cct. 1, 1921); see also Crocker
v. United States, 323 F. Supp. 718, 724-725 (N.D. M ss.
1971). dearly, section 6406 does not estop the
Comm ssi oner, or his successor, fromreview ng his own
decisions. See E.A Landreth Co. v. Conm ssioner, 11
B.T.A 1, 23 (1928); see also Burnet v. Porter, 283

U S 230 (1931); Mllhenny v. Conm ssioner, 39 F.2d 356
(3d Cr. 1930), affg. 13 B.T.A 288 (1928); Estate of
Meyer v. Conm ssioner, 58 T.C. 69, 71 (1972).
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The evi dence before us discloses no reason for the original
abat enent of $867.92. On the contrary, the evidence justifies
inposition of the late filing additions.

Petitioner al so contends that respondent conducted an
unaut hori zed second exam nation of his books in violation of
section 7605(b). Petitioner’s error arises fromhis m sreading
of the certificate of assessnent and paynents. This docunent
indicates that the matter of petitioner’s 1995 tax liabilities
was transferred w thout assessnment fromthe I RS Exam nation
Division to the IRS Appeals Ofice and then, when petitioner’s
adm ni strative appeal was unavailing, back to the Exam nation
Division for the assessnent of the taxes in issue. It does not
show that there was an unaut horized second exam nation of
petitioner’s books and records with respect to his 1995 taxable
year .

Qur review of the procedures used in assessing and
collecting petitioner’s Federal incone tax liabilities supports
the Appeals officer’s determnation that the Notice of Federa
Tax Lien should not be withdrawn. Petitioner has not shown that
respondent erred in declining to invalidate assessnents of
Federal incone taxes for 1995 or 1997. The assessnents were nmade

within the applicable period of Iimtations and were valid.
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We have considered petitioner’s other argunents. Many of
themrelate to matters not properly before the Court or not
supported by evidence or authority. Al lack nerit.
To give effect to the foregoing,

Deci sion with be entered

for respondent.




