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MVEMORANDUM OPI NI ON

DAWSON, Judge: This case was assigned to Special Trial
Judge Robert N. Arnmen, Jr., pursuant to the provisions of section

7443A(b) (5) and Rul es 180, 181, and 183.! The Court agrees wth

1 Al section references are to the Internal Revenue Code,
as anended. All Rule references are to the Tax Court Rul es of
Practice and Procedure.



- 2 -
and adopts the opinion of the Special Trial Judge, which is set
forth bel ow
OPI NI ON OF THE SPECI AL TRI AL JUDGE

ARVEN, Special Trial Judge: This matter is before the Court

on respondent’s Motion For Summary Judgnent, filed pursuant to
Rule 121. As explained in detail below, we shall grant
respondent’s noti on.

Backgr ound

I n February 2001, petitioners filed a joint Form 1040, U. S
| ndi vi dual I ncone Tax Return, for the taxable year 2000 on which
t hey reported wages of $51,804, total tax of $5,121, and tax
wi t hhol di ng of $5,346. Petitioners’ tax return included two
Forms 2439, Notice to Sharehol der of Undistributed Long-Term
Capital Gains. The Fornms 2439 stated that petitioners were
sharehol ders of a regulated investnent conpany (RIC) or real
estate investnment trust (REIT).? The Fornms 2439 identified the
investnment entity as “Black Investnent, Tax Dept. of Treasury”

and listed the anount of tax paid by the entity on petitioners’

2 Sec. 852(b)(1) and (3)(A) provides that tax will be
i nposed on the taxable inconme and capital gains of a regul ated
i nvestment conpany (RIC). Sec. 852(b)(3)(D)(i) provides that a
RI C s sharehol der “shall include, in conputing his |long-term
capital gains in his return * * * such amount as the * * * [RI(C]
shal | designate”. Sec. 852(b)(3)(D)(ii) provides that such
sharehol der “shall be deened to have paid * * * the tax inposed”
under sec. 852(b)(3)(A), and the sharehol der shall be allowed a
“credit or refund, as the case nay be, for the tax so deened to
have been paid by him”
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behal f as $92,636. Petitioners entered $92,636 on Form 1040,
line 64 (“Qther paynents”) and claimed a refund on a total
over paynment of $92, 861.

Petitioners each signed the tax return. The tax return was
not signed by a tax return preparer. Respondent processed the
tax return and issued to petitioners a refund check in the anount
of $93, 071.

On March 24, 2004, respondent issued a notice of deficiency
to petitioners for the taxable year 2000. 1In the notice,
respondent determ ned a deficiency in petitioners’ income tax in
t he amount of $92, 636, asserting:

The claimyou filed on Form 2439 includes a credit that

you assert is owed to you as a reparation or tax rebate

based on the inpact of slavery. Since there is no |aw

allowing this type of paynent, we cannot honor this

type of credit. Accordingly, your incone tax liability

has been increased based on the credit recapture. Due

to the allowance of the credit, you will need to return

the portion of your refund based on the disall owed

anmount .

Petitioners filed a tinely petition challenging the notice
of deficiency.® 1In the petition, petitioners contend that
respondent should attenpt to collect the amount in dispute from

their tax return preparer “if he was behaving fraudulently” in

this matter. Petitioners also allege that the period of

3 At the tinme the petition was filed, petitioners resided
in Colunbia, Mssouri.
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limtations on assessnents had expired before respondent issued
the notice of deficiency.

Respondent filed an answer to the petition. Respondent’s
answer included affirmative allegations in response to
petitioners’ argunment that the period of limtations had expired
bef ore respondent issued the notice of deficiency.

As indicated, respondent filed a Mtion for Summary

Judgnent. Relying on Wlkins v. Conmm ssioner, 120 T.C. 109
(2003), and ot her cases, respondent contends that the Internal
Revenue Code does not allow a credit (or any other deduction or
al l ownance) for slavery reparations. In addition, citing section
6501(a) and (b) (1), respondent contends that petitioners’ tax
return for 2000 was deened filed on April 15, 2001, and,
therefore, that the March 24, 2004 notice of deficiency was
issued to petitioners within the applicable 3-year period of
limtations. |In the absence of any dispute as to a nateri al
fact, respondent naintains that he is entitled to judgnent as a
matter of |aw.

By Order dated Novenmber 24, 2004, the Court directed
petitioners to file a witten response to respondent’s noti on.
Petitioners did not respond to the Court’s Order.

This matter was called for hearing at the Court’s notions
session in Washington, D.C. Counsel for respondent appeared at

the hearing and offered argunment in support of respondent’s
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nmotion. There was no appearance by or on behalf of petitioners
at the hearing, nor did petitioners file with the Court a witten
statenment pursuant to Rule 50(c).

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. See Florida Peach Corp.

v. Conmm ssioner, 90 T.C. 678, 681 (1988). Sunmary judgnment nmay

be granted with respect to all or any part of the legal issues in
controversy “if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law.” Rule 121(b); Sundstrand Corp. v.

Comm ssioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th

Cir. 1994); Zaentz v. Conm ssioner, 90 T.C 753, 754 (1988);

Naftel v. Conmm ssioner, 85 T.C 527, 529 (1985). The noving

party bears the burden of proving that there is no genuine issue
of material fact, and factual inferences will be read in a manner
nost favorable to the party opposing sumary judgnent. See

Dahl strom v. Conm ssioner, 85 T.C. 812, 821 (1985); Jacklin v.

Comm ssioner, 79 T.C. 340, 344 (1982).

The record reflects that there is no dispute as to any
material fact and that summary judgment nay be rendered in

respondent’s favor as a matter of |aw.
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The facts in this case are indistinguishable fromthe facts

presented in Wlkins v. Conm ssioner, supra. Like petitioners,

the taxpayers in WIlkins v. Conm ssioner, supra, clainmed tax

credits on Form 2439 for slavery reparations. W held that the
I nt ernal Revenue Code “does not provide a tax deduction, credit,
or other allowance for slavery reparations”, and granted the
Comm ssioner’s notion for summary judgnent. [d. at 112-113.
Petitioners’ assertion that respondent should pursue their
tax return preparer is msplaced. As previously observed,
petitioners' tax return was not signed by a tax return preparer.
In any event, although Congress has provided the Comm ssi oner
with renmedies that may be enforced agai nst di shonest tax return
preparers, see secs. 6694, 6695, 7407, there is no provision in
law that would relieve petitioners of their personal liability
for the tax deficiency that respondent determ ned in this case.*
Finally, petitioners’ argunent that the period of
limtations bars assessnment is sinply incorrect. Section 6501(a)
provi des that Federal incone taxes generally must be assessed
within 3 years after a tax return is filed. Section 6501(b)(1)
provides that a tax return that is filed early, i.e., before the

| ast day prescribed by law for filing such return, shall be

4 O course, a taxpayer may assert that he or she
reasonably relied on a tax return preparer as a defense to
certain additions to tax and/or penalties. However, respondent
did not determne that petitioners are liable for any addition to
tax or penalty in this case.
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considered filed on the last day. Thus, although petitioners
filed their tax return for 2000 in February 2001, the return is
deened to have been filed on Monday, April 16, 2001. See sec.
7503. It follows that the notice of deficiency dated March 24,
2004, upon which this case is based, was issued within the
applicable 3-year period of |[imtations.

Consistent with the precedi ng di scussion, we shall grant
respondent’s Motion For Summary Judgnent.

To reflect the foregoing,

An O der and Decision will

be entered granting respondent’s

Mbtion For Sunmary Judgnent.




