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MVEMORANDUM OPI NI ON

MORRI SON, Judge: This case is a redeterm nation of the
deficiency respondent, the Internal Revenue Service (IRS), had
determned in petitioner Hunphrey Edefua |gberaese’ s 2005 federal
i ncone tax. The issues for decision are whether he (1) incurred,
and conplied with applicable substantiation requirenents for, the

anmounts he cl ai ned as busi ness-travel, charitabl e-contribution,
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and casualty-l oss deductions; (2) is entitled to a deduction for
a business suit, shoes, and dry cleaning; (3) is subject to
accuracy-related and late-filing penalties; and (4) was denied
due process of |aw by being denied certain opportunities for
adm ni strative review!

Backgr ound

1. | nt roducti on

In 2005, the year at issue, lgberaese lived in Mranmar,
Florida. He worked as a senior operating engineer for the
courier conpany FedEx. |gberaese’s 2005 tax return was due on
April 15, 2006. He filed the return on January 8, 2007. He
attributes the delay to his divorce proceedi ng, which began in
2005 and was still unresolved when his Tax Court trial occurred,
in April 20009.

The I RS audited I gberaese’s return and, in 2008, mailed him
a notice of deficiency. In the notice, the IRS determ ned a
deficiency of $11,854, on the grounds that several deductions
were disallowed: (1) the entire $17,576 he clained for travel to
prof essi onal conferences, (2) the entire $1,500 he clainmed for a
busi ness suit, shoes, and dry cleaning, (3) the entire $10, 400 he

clainmed for cash contributions to a church, (4) the entire

IAIl section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.
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$16, 000 he clained for contributions of used clothing and
househol d goods to a charity, and (5) $2,723 of the $5, 340 he
clainmed for hurricane damage to his house and yard. The notice
al so determ ned that |gberaese was liable for a $1,715.23 | ate-
filing penalty, as well as a $2,370.80 “accuracy-rel ated” penalty
(the latter penalty on the grounds of substantial understatenent
of incone tax or, alternatively, negligence). |gberaese contests
each of the IRS s determ nations. He still lived in Florida when
he filed the petition.

2. Busi ness- Travel M | eage

On the IRS Form 2106, Enpl oyee Busi ness Expenses, which he
attached to his Form 1040, U.S. Individual Inconme Tax Return
| gberaese reported that his vehicle was driven 38,978 mles in
2005. The Form 2106 says that these mles consisted of 29,623
“business mles”, 3,120 “commuting mles”, and 6,235 “other
mles”. Although the formasks the taxpayer for all three
categories of mles, it provides for the conputation of a
deduction only for the “business mles”. (lgberaese does not
claima deduction for mles in any other category.) In
recognition of the change in the IRS standard m | eage rate during
2005, the formdirects the taxpayer to nmultiply the nunber of
“business mles” driven before Septenber 1, 2005, by 40.5 cents
and to multiply the nunber of “business mles” driven after

August 31, 2005, by 48.5 cents. The dollar figures |gberaese
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entered on the lines for the results of this nultiplication
correspond to 19,748 “business mles” for each period, for a
total of 39,496 “business mles”. |Igberaese did not explain why
he cl ai ned deductions reflecting 39,496 mles, a nunber that is
greater than the nunber of mles he reported for “business
mles”, and, indeed, for all categories of mles conbined. W
infer that he conpleted the return carel essly.

| gberaese clains that his mleage deduction relates to his
trips to professional-association conferences to maintain skills
inmportant to his enploynent. He clains that his enployer did not
rei mourse himfor costs of attending these conferences because
his enployer did not require himto attend. |gberaese’s only
docunentary evidence relating to the trips is a few pages in a
smal | notepad. A typical entry is as follows:

Trip Purpose:

* * * Technical and Career Conference

Venue: Dallas, TX

Start Date: January 6, 05

Return Date: January 9, 05

Roundtrip M| eage: 4128
We infer that the dates | gberaese recorded as “Start Date” and
the “Return Date” are the begi nning and endi ng dates of the
conferences, not the begi nning and endi ng dates of the purported
travel, because the periods are very short in relation to the
di stances purportedly driven (from in each case, southern

Florida). Besides the Dallas entry, the other entries are for a

3,828-mle round trip to Boston for a four-day conference on
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March 24-27; a 6,854-mle round trip to Anaheim California for a
t hree-day conference on Septenber 29-Cctober 1; a 6,420-mle
round trip to San Diego, California for a six-day conference on
Cctober 11-16; and a 6,744-mle round trip to Anaheim California
for a three-day conference on Novenber 3-5.

| gberaese did not produce any other evidence that he
attended the conferences. He testified that he drove al one,
taking only two or three days to travel fromsouthern Florida to
Cal i forni a.

3. Suit, Shoes, and Dry d eani ng

| gberaese did not present any evidence regarding this
deducti on.

4. Cash Charitable Contributions

| gber aese asserts that he contributed $200 to his church in
cash every week of the year, for a total of $10,400. He said
t hat when he was in town, he would attend church and woul d
personal |y donate the $200 to the church. He said that when he
woul d be out of town, he would provide the cash to other church
menbers in seal ed envel opes to take to the church for him He
said he did not recall, even approxi mtely, how often he provided
the cash to other church menbers to donate for him Nor did he
remenber the names of any of these nenbers. He presented a
printout of a conputer spreadsheet consisting of the nane of the

church, the date of each contribution (each Sunday of the year),



- 6 -
t he amount of each contribution ($200), and the yearly total
($10,400). He testified that he nade each entry around the tine
of that week’s contribution.

5. Noncash Charitable Contri butions

| gber aese made a donation of clothing and househol d goods to
the Vi etnam Veterans of America, an organi zation which raises
sone of its funds by accepting donati ons of household itens and
reselling themthrough third-party retailers. The parties
stipulated the authenticity of a receipt that was signed by a
representative of Vietnam Veterans of Anmerica and has boxes

checked indicating that |gberaese’ s donation included itens in

the preprinted categories of “Bags of Cothing”, “Mscellaneous”,
“El ectrical Appliances”, “Drapes or Bedding”, “Furniture
(describe)”, and “Oher (describe)”. The receipt bears the

handwitten description “Conputer, Printer” for the “OQther”
itens, but does not describe the “Furniture”.

| gber aese presented to the Court a spreadsheet purporting to
list the itens he donated, their purchase prices, and their
values at the tinme of donation. Each entry in the spreadsheet
corresponded to a type of itemhe clains to have donated, such as
“business suits”, rather than a specific item He testified that
he prepared the spreadsheet in response to an IRS auditor’s
request. He also testified that the spreadsheet was based on (1)

his nmenory of the purchase prices of the itens and (2) a
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handwitten list of the itens that he prepared around the tine of
the donation (a list that he did not present to us). A sanple of

t he spreadsheet foll ows:

I tem Quantity Purchase price, each Value, each
Men’ s dress shoes 10 $230 $100
Casual shoes 5 125 70
At hl etic shoes 8 125 60
Busi ness suits 10 450 250
Busi ness shirts 15 125 70
Busi ness pants 10 95 50
Casual shirts 20 85 40
Casual pants 12 65 30
Athl etic wear 9 55 30
Bl ankets and 12 350 150
sheets

| gberaese admts that he did not conpile the values in the
spreadsheet until his return cane under audit, at which tine he
arrived at a total value of $16,000, precisely equal to the
anmount of the noncash-contribution deduction he had clai ned on
his return.

6. Casualty Loss

Hurricane Wl m hit southern Florida in Cctober 2005.
| gber aese cl ai mred a casual ty-1oss deduction of $5,340 on his
return, asserting that the |l oss was due to “Hurricane WI ma

damages”.
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Shortly after the hurricane, an insurance agent determ ned
that the hurricane had caused $2,617 in structural damage: $555
to the roof, $1,627 to the garage, $250 to a sprinkler line, and
$185 to a structure supporting a mail box. The insurance conpany
did not conpensate |gberaese for this danage because it did not
exceed his $5, 340 policy deducti bl e.

| gberaese testified that his yard was al so danaged as a
result of the hurricane, but that his insurance conpany did not
address this damage. (He did not explain why the insurance
conpany did not address the damage.) He testified that the
hurricane ruined the fl ower beds and sone trees in his yard and
that the heavy equi pnent used to renove debris fromhis yard
after the hurricane severely damaged his |lawn. |gberaese further
testified that he was not able to find a reputable conpany to
repair the damage, as it is very difficult to do so shortly after
a hurricane, and that he as a consequence hired a | ess-
establ i shed contractor naned Oswal do Esqui vel. |gberaese
testified that he paid Esquivel about $5,000 in cash to restore
his | andscape. In support, he presented a docunent he identifies
as a handwitten receipt from Esquivel. The docunent |ists
$1,000 to clean up the remains of three palmtrees and two fl ower
beds, $3,000 to purchase and plant three royal palmtrees, and
$1,340 to re-sod the lawn and replant a flower bed, for a total

of $5, 340.
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Besi des his own testinony, |gberaese did not present any
evi dence of the casualty | oss. |gberaese conceded that he did
not take pictures of the damage to his flower beds or trees,
expl ai ning that he had been “rattled” by the hurricane. He also
conceded that he did not have anything other than the Esquivel
receipt to corroborate that he had paid the $5,340 amount. He
expl ai ned that his bank account was affected by fraud and cl osed
in 2006. He said that he had nmade several requests for bank
statenents relating to that period to corroborate the paynent,
but that the bank said it did not have the records. He did not
corroborate the existence of the alleged fraud or all eged refusal
to provi de bank statenents.

7. Late-Filing Penalty

| gberaese testified that he was unable to tinely file his
2005 return because he was “involved wth a very difficult
di vorce, one that is currently still going on in appeal. * * *
Between ny reqgular job * * * and attendi ng court proceedings, |
was unable to make the deadline.” He also testified, and the IRS
does not dispute, that 2005 was the first year in which he failed

to timely file an incone-tax return.?

2| gber aese asserts on brief that sone records were
i naccessible to himduring the divorce. W disregard this
statenent as inadm ssible hearsay. See Fed. R Evid. 801 and 802
(hearsay); see also Rule 143(c) (statenments in briefs not taken
into account as evidence). He has not shown that any problemin
obtaining records fromhis ex-wfe contributed to his failure to
present evidence to the Court.



8. Accur acy- Rel ated Penalty

| gberaese did not present additional evidence in opposition
to an accuracy-rel ated penalty but sinply argues that his
deducti ons were accurate, adequately substantiated, and clai ned
in good faith.

9. Al | eged Due-Process Violation

It appears to be undisputed that the IRS regularly grants
t axpayers an opportunity to resolve their disputes relatively
informally through a conference with its Appeals Ofice before
i ssuing a notice of deficiency, but that it did not give
| gberaese a conference before issuing the deficiency notice.
Instead, it granted himthis opportunity only after issuing the
deficiency notice. |gberaese contends that this constitutes a
due-process violation. |In addition, |Igberaese contends that the
Appeal s officer did not adequately consider materials he
subm tted.

Di scussi on

1. Burden of Proof

The petitioner generally has the burden of proof. Rule
142(a). This neans that if the evidence before us is in
equi poi se or otherw se insufficient to carry that burden, we wl|
generally sustain the RS s determnation as to a given issue.

See Elliott v. Comm ssioner, 40 T.C 304, 311 (1963). Section

7491(a) shifts to the IRS the burden of proof on a given factual
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issue relevant to the taxpayer’s liability if the taxpayer

i ntroduces credible evidence, has conplied with applicable
substantiation requirenments, has nmaintained all required records,
and has cooperated with reasonable information requests fromthe
| RS. The taxpayer bears the burden of proving that he or she has
met the prerequisites of section 7491(a). See Mner V.

Commi ssioner, T.C Menp. 2003-39; H Conf. Rept. 105-599, at 239

(1998), 1998-3 C.B. 747, 993; S. Rept. 105-174, at 45 (1998),
1998-3 C.B. 537, 581.

| gber aese argues on brief that the burden of proof should be
shifted to the IRS as to each of the deductions at issue (except
for the deduction for a suit, shoes, and dry cleaning, which he
does not nmention at all on brief). W disagree. W do not find
t he evi dence | gberaese introduced to be credible. As we discuss
in connection with each deduction, |gberaese presented little
beyond his own unpersuasive testinony and sel f-created
docunentation to corroborate his series of inplausible
deductions. Several of his explanations for the absence of
further corroboration were also inplausible. W are often
skeptical of “uncorroborated testinony [that is] inherently

unlikely”. Tokh v. Conm ssioner, T.C Meno. 2001-45, affd. 25

Fed. Appx. 440 (7th Cr. 2001). W are simlarly skeptical of
| gberaese’ s docunentary evidence, which shows little nore than

that he has witten down his inplausible assertions.



2. Busi ness-Travel M | eage

Section 162(a) provides a deduction for business expenses,
i ncl udi ng, under section 162(a)(2), “traveling expenses
* * * while away fromhonme in the pursuit of a trade or
business”. |If the trade or business is that of performng
services as an enpl oyee, those deductions are classified as
“m scel | aneous item zed” deductions. M scellaneous item zed
deductions are allowed only to the extent that they in total
exceed 2 percent of adjusted gross incone. Secs. 62(a)(2),
63(d), 67.

Section 1.6001-1(a), Incone Tax Regs., requires taxpayers to
keep records sufficient to establish the amounts of the
deductions (and other itens) on their returns. Section 274(d)
provi des that certain kinds of expenditures, including expenses
of traveling away from hone, are not deductible unless the
t axpayer corroborates certain details:

No deduction or credit shall be allowed * * * unless

t he taxpayer substantiates by adequate records or by

sufficient evidence corroborating the taxpayer’s own

statenent (A) the anpunt of such expense or other item

(B) the tinme and place of the travel * * *, (O the

busi ness purpose of the expense or other
item* * *x[3]

3Sec. 1.274-5T(c)(4) and (5), Tenporary Inconme Tax Regs., 50
Fed. Reg. 46022 (Nov. 6, 1985), permts a taxpayer to otherw se
substantiate a deduction in exceptional circunstances where the
t axpayer was unable to fully conply with the strict
substantiation requirenents at the tinme the rel evant expenditure
was incurred or where the taxpayer has |ost records. Nothing
i ndicates that either exception applies in this case.
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This “strict substantiation” rule overrides the general rule of
Cohan that we may estimate deductions where evidence is

i nadequate. Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d Cr

1930) (estimation of deductions, bearing heavily agai nst taxpayer

whose inexactitude is of his or her own nmeking); Sanford v.

Commi ssioner, 50 T.C 823, 827 (1968) (strict-substantiation

provi si on takes precedence over Cohan rule), affd. 412 F.2d 201
(2d Cir. 1969).

In the case of deductions for travel away from hone, section
1.274-5T(c)(2) and (b)(2), Tenporary Incone Tax Regs., 50 Fed.
Reg. 46017, 46014 (Nov. 6, 1985), interprets section 274(d) to
require a taxpayer to maintain a contenporaneous |log or simlar
record which establishes (i) the anobunt of each expenditure or
category of expenditure, (ii) the dates of departure and return
for each trip away from hone and the nunber of days away from
home spent on business, (iii) the destination of travel, and (iv)
t he busi ness purpose of the trip.

Section 1.274-5(j)(2), Inconme Tax Regs., permts a taxpayer
to deduct an amount as vehicle expenses for traveling away from
home on the basis of a mleage rate in accordance with other
gui dance which the IRS may prescribe. The IRS prescribed
aut onobil e-travel mleage rates for the first eight nonths of

2005 in Rev. Proc. 2004-64, 2004-2 C. B. 898, and the rates for
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the last four nmonths of 2005 in Announcenent 2005-71, 2005-2 C. B
714,

| gberaese’ s al |l eged business travel is uncorroborated, and
woul d be so unnecessarily onerous to nost people that it is
i nherently unlikely. As a result, we disallow all of the m|l eage
deductions. W are also skeptical of all of his testinony and
sel f-created docunents relating to other issues in this case.

3. Suits and Dry d eani ng

| gber aese cl ai ned an enpl oyee- busi ness-expense deducti on of
$1,500 for a business suit, shoes, and dry cleaning. He did not
present any evidence regarding this deduction. The cost of
buyi ng and mai ntaining clothes is deductible only if the clothing
is (1) required for the taxpayer’s enploynent, (2) not suitable
for general or personal wear, and (3) not used for general or

personal wear. See Hynes v. Conm ssioner, 74 T.C. 1266, 1290-

1291 (1980). |Ighberaese has not shown that these requirenents
have been net.

4. Cash Charitable Contributions

Section 170(a) provides in part that “A charitable
contribution shall be allowable as a deduction only if verified
under regul ations prescribed by the Secretary.” Section 1.170A-
13(a), Inconme Tax Regs., provides the follow ng standards for
substantiating charitable contributions:

(1) I'n general.--1f a taxpayer nmakes a charitable
contribution of noney in a taxable year beginning after
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Decenber 31, 1982, the taxpayer shall maintain for the
contribution one of the follow ng:

(1) A cancelled check.

(1i) Areceipt fromthe donee charitable
organi zati on showi ng the nane of the donee, the date of
the contribution, and the anount of the contribution.
A letter or other comuni cation fromthe donee
charitabl e organi zati on acknow edgi ng recei pt of a
contribution and show ng the date and anmount of the
contribution constitutes a receipt for purposes of this
par agr aph (a).

(ti1) I'n the absence of a cancel ed check or
recei pt fromthe donee charitable organization, other
reliable witten records showi ng the nane of the donee,
the date of the contribution, and the anount of the
contri bution.

(2) Special rules.--(i) Reliability of records.--
The reliability of the witten records described in
paragraph (a)(1)(iii) of this sectionis to be
determ ned on the basis of all the facts and
circunstances of a particular case. In all events,
however, the burden shall be on the taxpayer to
establish reliability. Factors indicating that the
witten records are reliable include, but are not
limted to:

(A) The contenporaneous nature of the witing
evi denci ng the contribution.

(B) The regularity of the taxpayer’s recordkeeping
procedures. For exanple, a contenporaneous diary entry
stating the anount and date of the donation and the
nanme of the donee charitable organi zati on nmade by a
t axpayer who regul arly makes such diary entries would
generally be considered reliable.

(© In the case of a contribution of a snall
anount, the existence of any witten or other evidence
fromthe donee charitable organization evidencing
recei pt of a donation that would not otherw se
constitute a recei pt under paragraph (a)(1)(ii) of this
section (including an enblem button, or other token
traditionally associated with a charitabl e organization
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and reqgularly given by the organi zation to persons
maki ng cash donati ons).

Section 170(f)(8) and section 1.170A-13(f), Inconme Tax Regs., set
forth nore stringent substantiation requirenments for
contributions of $250 or nore. But they do not govern the
deductibility of |gberaese’ s all eged donations of $200 per week.

| gber aese argues that his spreadsheet satisfies the
requi renent in section 1.170A-13(a)(1)(iii), Incone Tax Regs.,
that the taxpayer keep a “reliable witten record[ ] show ng the
name of the donee, the date of the contribution, and the anount
of the contribution” because the “contenporaneous nature of the
witing evidencing the contribution” and the “regularity of the
t axpayer’s recordkeepi ng procedures” indicate the spreadsheet is
reliable. See sec. 1.170A-13(a)(2)(i)(A) and (B), Inconme Tax
Regs. *

| gberaese’ s i npl ausi bl e and uncorroborated m | eage-deducti on
cl ai mcasts doubt on all of his other testinony and
recordkeeping. Furthernore, the idea that |gberaese would
regularly entrust fellow church nenbers with substantial suns of
noney but not renenber who any of the individuals were or even
roughly how often he did this is also inplausible. Thus, we do

not find | gberaese’s spreadsheet to be reliable. W also do not

“ln support of the second part of this argunent, |gberaese
cited a passage in IRS Publication 526, Charitable Contributions,
which is simlar to the regulation. W cite the regul ation
i nstead because informal | RS publications are not thensel ves | aw.
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find that he has established that he nmade any part of the alleged
donations to his church. Thus, as we explain later in connection
wi th | gberaese’ s noncash contributions, we do not have the
occasion to consider whether any deduction should be allowed for
donations that occurred but were not docunented in accordance

wi th regul ations.

5. Noncash Charitable Contri butions

Section 1.170A-13(b), Inconme Tax Regs., prescribes the
recor dkeepi ng standard rel evant to | gberaese’s clai ned noncash
contribution deduction:

Charitable contributions of property other than noney
made i n taxabl e years beginning after Decenber 31,
1982.--(1) In general.--Except in the case of certain
charitable contributions of property nmade after
Decenber 31, 1984, to which paragraph (c) of this
section applies [generally, a deduction of an itemfor
whi ch a deduction of over $5,000 is clained], any

t axpayer who makes a charitable contribution of
property other than noney in a taxable year begi nning
after Decenber 31, 1982, shall maintain for each
contribution a receipt fromthe donee show ng the
foll ow ng information:

(1) The nanme of the donee.
(1i) The date and | ocation of the contribution.

(ti1) A description of the property in detai
reasonably sufficient under the circunstances.
Al t hough the fair market val ue of the property is one
of the circunstances to be taken into account in
determ ning the amount of detail to be included on the
recei pt, such value need not be stated on the receipt.
A letter or other witten comrunication fromthe donee
acknow edgi ng recei pt of the contribution, show ng the
date of the contribution, and containing the required
description of the property contributed constitutes a
recei pt for purposes of this paragraph. A receipt is
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not required if the contribution is nmade in

ci rcunstances where it is inpractical to obtain a
receipt (e.g., by depositing property at a charity’s
unattended drop site). In such cases, however, the
taxpayer shall maintain reliable witten records with
respect to each itemof donated property that include
the information required by paragraph (b)(2)(ii) of
this section.

(2) Special rules.--(i) Reliability of records.--
The rul es described in paragraph (a)(2)(i) of this
section [rules placing the burden of establishing
reliability upon the taxpayer and providing certain
factors to be used in evaluating reliability in the
light of all of the facts and circunstances, as we
di scussed earlier] also apply to this paragraph (b) for
determining the reliability of witten records
described in paragraph (b)(1) of this section.

(ii) Content of records.--The witten records
described in paragraph (b)(1) of this section shal
include the follow ng informati on and such information
shall be stated in the taxpayer’s incone tax return if
required by the return formor its instructions:

(A) The nane and address of the donee organization
to which the contribution was nade.

(B) The date and | ocation of the contribution.

(C A description of the property in detai
reasonabl e under the circunstances (including the val ue
of the property) * * *

(D) The fair market value of the property at the
time the contribution was made, the nmethod utilized in
determning the fair market value, and, if the
val uati on was determ ned by appraisal, a copy of the
signed report of the appraiser.

Several aspects of the spreadsheet conbine to cause us to
find it unreliable. First, the purchase prices seemrather high.
Second, the values seem high for used itens. According to the

spreadsheet, each of the donated itens had been acquired during
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2001- 2003, which would nmake them 2 to 4 years ol d when donat ed.
Third, we do not know how | gberaese determ ned the values of the
itenms, other than that they were, according to his testinony,
what a willing buyer would pay a willing seller.® Fourth, many
of the quantities of itens seem high, considering that |gberaese
clainmed to have purchased the itens over the relatively short
span of three years. Fifth, the information on the spreadsheet
i's uncorroborated. Sixth, Igberaese admts that he did not
conpile the values until his return cane under audit, at which
time he arrived at a total value of $16,000, precisely equal to
t he amount of the noncash-contribution deduction he had clai ned
on his return. Seventh, |gberaese’s inplausible and
uncorroborated m | eage-deduction claimcasts doubt on all of his
testi nony and recordkeepi ng.

In Kendrix v. Conm ssioner, T.C. Menpb. 2006-9, we noted that

section 170(a) provides that “A charitable contribution shall be
al l owabl e as a deduction only if verified under regul ations
prescribed by the Secretary.” Because |Igberaese’s spreadsheet is
unreliable, his deduction has not been “verified under

regul ations prescribed by the Secretary.” This Court appears not

On the I RS Form 8283, Noncash Charitabl e Contributions,
whi ch he attached to his return, |gberaese stated that the nethod
used to determ ne the value of the property was “Straight |ine
depreciation”. Igberaese did not explain to the Court what this
meant. It is not apparent to us that such a nethod woul d be
reasonabl e under the circunstances or that he used it at all.
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to have squarely addressed whet her such a deduction should be
di sallowed entirely or whether sone deduction nmay be all owed

under the Cohan rul e. See Kendrix v. Conm ssioner, supra. W

need not deci de whether to apply the Cohan rul e here because

| gberaese has failed to establish that he actually nmade a
donation of any substantial value. Wthout “that assurance from
the record, relief to the taxpayer woul d be ungui ded | argesse”.

Wllianms v. United States, 245 F.2d 559, 560 (5th Cr. 1957).

6. Casualty Loss

The I RS objected to the recei pt on hearsay and authenticity
grounds. W directed the parties to address the objection in
their briefs. W do not exclude the receipt fromevidence on the
ground of hearsay: if genuine, it is a kind of record which
woul d be regularly prepared in the course of a contractor’s
busi ness. See Fed. R Evid. 803(6). W do not exclude the
recei pt on grounds of authenticity, either. Rule 901(a) of the
Federal Rul es of Evidence provides that the requirenent of
authentication is satisfied “by evidence sufficient to support a
finding that the matter in question is what its proponent
claims”. That rule does not require that the Court actually find

that the evidence is authentic. See United States v. Caldwell,

776 F.2d 989, 1002 (11th G r. 1985). |Igberaese testified that
the recei pt was authentic. Because we conclude that his

testinmony is sufficient to support a finding that the receipt is
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authentic, we admt the receipt. As we explain next, the
ci rcunst ances under which | gberaese presented the receipt to us
cast grave doubt on whether it was prepared by a contractor and
whether it accurately reflects an expenditure. W concl ude,
therefore, that it has mninmal probative val ue.

The $5, 340 amount of the receipt is itself suspect. After

| gberaese filed his return (on which he reported a $5, 340
deduction for Hurricane WI ma damage), his return was audited.
He supplied the IRS auditor with the two docunents that he later
presented to us to support the deduction: (1) the report of the
i nsurance agent, which estimated the structural damage at $2,617,
and (2) the $5,340 receipt for repairing the | andscape damage.
The total casualty |oss that these two docunents purport to
indicate is $7,957. |Igberaese did not explain why he clained a
casualty loss of only $5,340 on his return. A nunber of
expl anati ons suggest thenselves. One possibility is that
| gberaese unjustifiedly clainmed a deduction equal to the anmount
of his insurance deductible, thinking that this would not provoke
extensive scrutiny,® and, when questioned by the IRS, hastily

created a receipt that exactly matched the deduction.’

’Because homes are comonly insured, and | osses conpensated
by i nsurance are not deductible, a taxpayer could expect that an
auditor would ask for a detail ed explanation of |osses in excess
of the taxpayer’s policy deductible. See sec. 165(a).

'Anot her possibility is that |Igberaese recalled only the
yard damage when preparing the return.
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| gberaese’ s i npl ausi bl e and uncorroborated m | eage-
deduction claimcasts doubt on all of his other testinony and
recor dkeepi ng, and the circunstances surrounding his casualty-
| oss deduction cast particular doubt upon it. The I RS does not
di spute the $2,617 portion of the casualty-loss deduction
corroborated by the insurance agent’s report. W find that
| gberaese has failed to neet his burden of proving that he
incurred the remnaining $2, 723 of the $5,340 he cl ai ned.

7. Late-Filing Penalty

The RS s burden of production for inposing the late-filing
penalty of section 6651(a)(1l) is satisfied by the undisputed fact
that I gberaese filed his return several nonths late. |gberaese
has not denonstrated that circunstances relating to his job, to
his involvenent in divorce litigation, or to anything el se
constitute reasonabl e cause for the delay.® Therefore, we do not
find that he is entitled to relief fromthe late-filing penalty
on reasonabl e-cause grounds.

8. Subst anti al - Under st at enent Penal ty

The accuracy-rel ated penalty of section 6662(a) my be
i nposed on grounds that include substantial understatenent of

i ncone tax, sec. 6662(b)(2), and negligence, sec. 6662(b)(1).

8\ observe, noreover, that according to the divorce
proceedi ng docket sheet and the m | eage | og | gberaese presented,
he was able to drive cross-country to California several tinmes to
attend professional -associ ation conferences not directly required
for his enploynment about the tinme he was begi nning his divorce.
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Wth respect to the accuracy-related penalty, the IRS has the
burden of production, but |gberaese retains the burden of proof.
See sec. 7491(c). The IRS s burden of production for inposing
the accuracy-related penalty on the ground of a substanti al
understatenent of income tax is satisfied by our finding that
| gberaese is not entitled to any of the deductions at issue and
by the fact that the understatenment resulting fromthe denial of
t hese deductions exceeds both $5,000 and 10 percent of the tax
required to be shown on the return. (W need not consider the
ground of negligence because no additional accuracy-rel ated
penalty would result.) Because |gberaese did not establish that
he in fact incurred any of the expenses at issue (or that he had
reasonabl e cause for erroneously claimng the deductions), we
sustain the accuracy-rel ated penalty.

9. Al | eged Due-Process violation

We reject |Igberaese’ s argunents about insufficient

consideration of his case at the adm nistrative |evel. See,
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e.g., Doudney v. Comm ssioner, T.C Menp. 2005-267 (a Tax Court

trial satisfied the taxpayer’s constitutional due-process right
to review of tax liability).?®

To reflect the foregoing,

Deci sion will be entered for

respondent.

°l gber aese has not asserted that the alleged administrative
irregularities made himunable to fully present his case to us.



