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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HOLMES, Judge: The Conmm ssioner sent Industrial |nvestors,
Inc., a notice saying that he intended to levy on its property to
coll ect unpaid 1990, 1991, and 1992 taxes. Industrial asked for
a collection due process (CDP) hearing. Though Industrial is
| ocat ed near Los Angeles, the revenue officer handling the case

forwarded Industrial’s files, along with a cover letter
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describing in sone detail why she thought the | evy should be
sustained, to the IRS Appeals Ofice in lahoma Cty. The
Appeal s officer in Cklahoma Cty schedul ed a tel ephone CDP
hearing on a day that Industrial’s representative had been
subpoenaed to testify in California State court. Not wasting any
tinme after the inevitable default, the Appeals officer wote a
notice of determnation later that same day that sustained the
proposed levy. Industrial argues that this determ nation was an
abuse of discretion.

FI NDI NGS OF FACT

I ndustrial’s 1990-92 taxes first canme before this Court in
1994 when Industrial petitioned us to redetermne its
deficiencies for those years. That case finally settled while
our deci sion was pending on appeal to the Ninth Grcuit.
| ndustrial, however, never paid and in 2004 the Conm ssioner
mailed it a notice stating that the IRS intended to collect by
levy. Industrial pronptly requested a CDP hearing to seek an
of fer-in-conprom se. The revenue officer who had been working on
the case forwarded that request to the Cklahoma Gty Appeals
O fice. Acconpanying the files was a cover letter fromthe
revenue officer. The letter is the key to this case, and

deserves to be quoted at sone | ength:
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M. WellstY on behalf of Industrial Investors Inc
is requesting a collection due process hearing for
Filed Notice of Federal Tax Lien and Notice of
Levy/ Sei zure. The Notice of Federal Tax Liens
previously filed in 1998. Therefore, no CDP hearing on
the recorded Notices of Federal Tax Liens should be
considered. As for the Notice of Intent to Levy, this
shoul d proceed accordingly.

Since M. Wlliam G Wl Ils has had nunerous
opportunities to sell, refinance or secure a second
nortgage on all real property owned by Industri al
| nvestors Inc and has not done so to this date, it is
time that the governnent secure any and all interest
for all assets owned by the Corporation to pay the
out st andi ng tax debts.

M. WIlliam G Wlls intends to file an Ofer-in-
Conprom se for his individual tax debts and those of
this entity. However, he has been made aware that no
offer is feasible unless all the entities he is
associated wth are in conpliance with filing and
payi ng tax debts. Many of the entities are not in
conpliance wwth filing and paying requirenents just
i ke Industrial Investors Inc. Therefore, an Ofer-in-
Comprom se wi Il not be contenplated unless M. WIIiam
G Wells cooperates in providing all the entities
financial statenments, tax returns and pays all the
debts or attenpts to resolve all conpliance issues.

Since M. Wl ls has del ayed nmany of his tax issues
via Tax Court, 9th Court of Appeal s requests,
Col | ection Due Process Hearing Requests etc., It is
recommended that no further delays be granted and that
the Internal Revenue Service be authorized to coll ect
the taxes due fromIndustrial Investors Inc from any
and all of the assets which are found to have equity to
pay toward its tax debts. He also signed and agreed to
the assessnents via the Tax Court recorded date
February 17, 1997.

wel |

' WlliamG Wlls is one of Industrial’s sharehol ders,
as its secretary, treasurer, and attorney in this case.

as
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On June 21, 2004, Troy Tal bott, the Appeals officer handling
the case, sent Wlls a letter stating that he had started the CDP
review and that Wells had until July 8--just twelve business
days--to file Industrial’s overdue tax returns for 1996 and 2001
as well as submt any collection alternatives and current
financial statenments. Two days later, Wlls wote back to
Tal bott with a sunmary of a phone conversation they had earlier
that day, and prom sed to respond to Tal bott’s request for
docunents once he received an account history for Industrial. He
added that he woul d need an extension of the July 8 due date, but
did attach copies of Industrial’s 1996 and 2001 tax returns
(whi ch had apparently already been filed) to his letter.

Tal bott, it turned out, had anticipated Wlls's request for
an account history and mailed a copy to Industrial even before
Wel|s asked for one. Wells sent Talbott a brief note
acknow edgi ng recei pt of that history on June 28:

1. Receipt acknow edged. 2. It appears that 1990-1993

is the problemas no deductions. 3. The $1 nillion

income in 1990 never happened. 4. | wll be sending

you sone papers shortly.

Tal bott understood this note to be an onen that Wells planned to
revisit the anount of tax owed, and replied with a letter dated
July 1, telling Wells that Industrial could not reargue the
underlying liability--it had already brought and settled a Tax
Court case for those years. His letter also reconfirned the July

8 deadline to provide any docunentation. Wth |Independence Day
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| oom ng, July 8 was now just four business days away.

On July 8, wthout checking with Wells to see whether he was
avai |l abl e, Tal bott set the hearing for Monday, July 19 at 8:00
a.m PST, specifying that it would be by tel ephone.? Wlls
received this letter on July 14--al nost a week | ater--and
i mredi ately responded with another of his own. He explained that
he was unavail able on July 19 because he was under subpoena for a
trial in California State court beginning that very day. Wlls
agai n conpl ai ned about the short notice and his inability to
provi de the requested docunents in tinme. He also nentioned the
appeal to the Ninth Crcuit and the subsequent settlenment, and
wrote that he was attenpting to obtain a copy of the settl enent
agreenent for Tal bott.

Tal bott did not receive Wlls's letter by the norning of
July 19, so he called Wlls to begin the CDP hearing pronptly at
8:00 a.m Pacific tinme and left a voicenmail nessage. Wlls
cal l ed Tal bott back as soon as he got the nessage, and ended up
| eaving a voicenmail of his own, again requesting additional tine.
But Tal bott had already drafted a notice of determ nation

sustaining the notice of intent to levy, and he didn’t change his

2 Wl ls makes nmuch of California s observance of dayli ght
saving time, arguing that there could be sone confusion as to
what tinme this call was actually scheduled to begin. W
di sagree. A reasonabl e person would understand “8:00 a.m PST”
to mean sinply “8:00 a.m Pacific time.” W certainly refuse
to invalidate the determ nati on because Tal bott wote “PST”

i nstead of “PDT.”
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draft even after he received Wlls’s July 14 letter--the one
maki ng cl ear that a subpoena woul d make Wel |l s unavail abl e.
Movi ng qui ckly, Talbott on July 21 issued the official notice of
determ nation sustaining the notice of intent to levy, a nere
nonth after he had sent his first letter to Wells.
I ndustrial filed a tinely petition in this Court and trial
was held in Los Angeles, which is near Industrial’s principal
pl ace of business.
OPI NI ON
The Comm ssioner nmay |evy on property belonging to a
t axpayer once he gives proper notice and an opportunity for a
hearing. See secs. 6330, 6331.% During the hearing, a taxpayer
can only chal l enge the existence or anmount of the underlying tax
litability if he either (1) did not receive a statutory notice of
deficiency, or (2) did not otherw se have an opportunity to
di spute the liability. Sec. 6330(c)(2)(B). Industrial has had
its day in Tax Court, so it can no longer contest its liability--
it can win only if it shows that the Conm ssioner abused his

di scretion. Sego v. Conmm ssioner, 114 T.C. 604, 610 (2000); Goza

v. Comm ssioner, 114 T.C 176, 181-182 (2000). He abuses his

di scretion when he acts “arbitrarily, capriciously, or wthout

sound basis in fact or law.” Wodral v. Conmm ssioner, 112 T.C.

8 Unl ess otherwi se noted, all section references are to the
I nternal Revenue Code in effect for the years at issue; all Rule
references are to the Tax Court Rules of Practice and Procedure.
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19, 23 (1999). Acting without a sound basis in fact or |aw neans
that an agency such as the IRS “nakes an error of law * * * or
rests its determnation on a clearly erroneous finding of fact
* * * Tor] applies the correct law to facts which are not clearly

erroneous but rules in an irrational manner.” United States v.

Sherburne, 249 F.3d 1121, 1125-26 (9th G r. 2001); see also

Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 402-03 (1990).

I ndustrial serves up a gallimaufry of argunents that the
Comm ssi oner abused his discretion, but we focus on four: (1)
the cover letter sent to Talbott was an i nperm ssible ex parte
communi cation; (2) Industrial was denied a face-to-face hearing
in a location close to its place of business; (3) Tal bott
unilaterally scheduled a date and tine for the CDP hearing
w t hout consulting Industrial; and (4) Tal bott ignored evidence
of the agreenent settling Industrial’s deficiency case while it
was on appeal. Industrial also requests an award of litigation
costs under section 7430.

1. Ex Parte Comruni cati on

Section 6330 sets out the process for admnistrative review
of decisions by the IRS to | evy taxpayers’ property. One of the
protections that section gives taxpayers is a prom se that the
hearing will be conducted by an I RS enpl oyee who is inpartial.
Sec. 6330(b)(3). Congress reinforced this requirenent by

directing the Conm ssioner to reorganize the IRS so that the
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entire IRS Appeal s function would be independent. |Internal
Revenue Service Restructuring and Reform Act of 1998, Pub. L.
105- 206, sec. 1001(a), 112 Stat. 689. The Conmm ssioner then nmade
the guarantee of inpartiality part of the IRS s standard
operating procedure by issuing Revenue Procedure 2000-43, 2000-2
C.B. 404. This procedure prohibits ex parte comruni cations by
| RS enpl oyees that woul d appear to conpronm se the independence of
an Appeal s officer

Through a series of questions and answers, the Comm ssioner
expl ai ns which types of communications he regards as prohibited
ex parte contacts. Rev. Proc. 2000-43, sec. 3, 2000-2 C B. at
405. He begins with a general definition of ex parte
communi cations as those taking place between an Appeals officer
and another I RS enployee in which the taxpayer does not have a
reasonabl e “opportunity to participate.” 1d., Q%A-1 and QRA-21
2000-2 C.B. at 405, 408. He excludes the admnistrative file
fromthe definition of an ex parte comrunication because that
file explains what the dispute is about and establishes the
jurisdiction of IRS Appeals. 1d., Q%A-4, 2000-2 C B. at 405.
However, the procedure warns, communi cations with the
“originating function” (IRS-speak for an enpl oyee whose initial
determ nation the Appeals Ofice is reviewing) may only address
“mnisterial, admnistrative, or procedural matters and [may] not

address the substance of the issues or positions taken in the
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case,” including the accuracy and relative inportance of alleged
facts in the case, and the “originating function s perception of
t he denmeanor or credibility of the taxpayer or taxpayer’s
representative.” 1d., Q%A-5, 2000-2 C B. at 405-06.

There can’t be any suspense in our holding on this point--
the cover letter sent to Tal bott that acconpani ed the
admnistrative file was precisely the sort of prohibited ex parte
contact that the Conm ssioner and Congress wanted to ban. |t put
the revenue officer’s spin on what he thought of Wells and
| ndustrial, and blatantly advocated a particular result. In two

recent cases, Drake v. Conmm ssioner, 125 T.C 201 (2005), and

Mbore v. Commi ssioner, T.C. Meno. 2006-171, we held that

communi cations very simlar to the cover letter in this case were
|i kewi se prohibited ex parte comunications. Drake featured a
menor andum by an I RS enpl oyee telling the Appeals officer that he
bel i eved the taxpayer and her attorney had used the Bankruptcy
Court to bypass a federal tax lien and get their hands on the
proceeds froma sale of their encunbered property. Drake, 125
T.C. at 203. Moore featured two I RS enpl oyees who both tried to
be hel pful by suggesting that the Appeals officer consider a
nom nee theory and | ook at the taxpayer’s “nobney stream” Mbore,
supra.

The cover letter here is full of simlarly “hel pful”

suggestions: telling Tal bott he shouldn’'t consider a CDP hearing



- 10 -
for the previously filed Iien, recomendi ng that the governnent
“secure any and all interest for all assets owned by the
Corporation,” and strongly suggesting the terns under which an
of fer-in-conprom se woul d be accept ed.

This needs to stop. Congress wanted to give taxpayers an
opportunity to appeal their case to an I RS enpl oyee who woul d
take a fresh look at the facts. Ex parte contacts not only
underm ne the inpartiality of the officer hearing the appeal, but
are especially pernicious because they are so hard to detect.
Wells only discovered the cover letter sent to Tal bott because,
as a |lawer, he was savvy enough to ferret out its existence from
a reference in the Appeals officer’s case activity report.

The Comm ssioner contends that even if the cover letter were
deened a prohibited ex parte communication, it shouldn't matter
since Tal bott testified that the statenments didn’'t influence him
This anpbunts to arguing that the cover letter was a harnl ess
error, and the Comm ssioner is right that harmless error is
generally no reason to remand an adm ni strative agency’s
determ nation for what would be a pointless reconsideration.

See, e.g., Keene v. Commi ssioner, 121 T.C. 8, 21 (2003) (Hal pern,

J., concurring); Kenper v. Comm ssioner, T.C Menp. 2003-195.

The Conm ssioner nmade a simlar argunment in More, stating that
i ndependent grounds woul d support an identical determ nation and

therefore any prejudice fromthe ex parte comruni cati on was
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irrelevant. Moore, supra. W disagreed with the Conm ssioner’s

reasoning then, and we still disagree now.

Revenue Procedure 2000-43 prohibits ex parte comuni cations
t hat appear to conprom se the Appeals officer: Actual influence
isn't required, only a reasonable possibility that the prohibited
comuni cati on may have conprom sed the Appeals officer’s
inpartiality. See Drake, 125 T.C at 209-10. W find that this
standard is easily net here: CQur personal observation of
Tal bott’ s testinony--buttressed by a paper trail that shows an
unusual haste to get the hearing over with and rul e agai nst
| ndustrial--conpels us to find that as a matter of fact he was
i nfluenced by the cover letter, |eaving no doubt that his
inpartiality was conprom sed. W therefore remand the case to
the IRS for a new CDP hearing before a different Appeals officer
who has not been exposed to the ex parte letter. Drake, 125 T.C

at 210.*

41t is not entirely clear that this is the only possible
remedy. Another way to cure an ex parte comruni cati on m ght be
to allow the of fended party to have an opportunity to revi ew and
comment on it before the Appeals officer presiding over the
remand. This would put Industrial in the same position it would
have been in if the revenue officer had incorporated his letter
into the initial determnation and made it part of the
admnistrative file. As we noted in Mwore v. Comm ssioner, T.C
Meno. 2006-171, however, the revenue procedure itself doesn’t
address specific admnistrative renedies. It also seens to
contenplate oral ex parte communications--for exanple, neetings
or conference calls--and not the sort of witten conmuni cation
that blindsided Industrial. See Rev. Proc. 2000-43, sec. 3, QRA-
21, 2000-2 C. B. 404, 408. Since the IRS hasn’'t spoken on this

(continued. . .)




2. Heari ng Locati on

Al t hough that error is enough to force a remand, |ndustri al
al so argues for aremand to an IRS office less than two tine
zones away. It clains that the Conm ssioner also abused his
di scretion in deciding to hold the CDP hearing in Cklahoma City
i nstead of somewhere closer to Santa Mnica, where Industrial has
its principal place of business. The applicable regulationis
clear that a face-to-face CDP hearing is not required by the
Code. Sec. 301.6330-1(d)(2), QA-D6, Proced. & Adm n. Regs. W

al so agreed in Katz v. Conm ssioner, 115 T.C 329, 337-38 (2000),

that a CDP hearing via tel ephone satisfies the Code’s

requi renents when it is an honest attenpt to accommodate a

t axpayer’s preference. But the regul ation does conmand the

Comm ssioner, if a taxpayer wants a face-to-face hearing, to
offer him*“a hearing at the Appeals office closest to * * * [his]
princi pal place of business.” Sec. 301.6330-1(d)(2), QA-D7,

Proced. & Adnin. Regs.®

4(C...continued)
particul ar issue, we can | eave any analysis of a different
approach to another day. At least until then, we nust continue
to follow our decision in Drake.

5> Section 301.6330-1, Proced. & Admin. Regs., has since been
changed to enable the IRS in some situations to avoid having to
schedul e face-to-face hearings at the closest Appeals Ofice.
See T.D. 9291, 2006-46 |.R B. 887. However, those changes do not
apply to this case.
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The Comm ssioner clains that this neans the taxpayer nust
request a face-to-face hearing in witing, at which point the
case woul d be transferred to the Appeals O fice closest to the
t axpayer’s principal place of business. W addressed this very

issue in Parker v. Commi ssioner, T.C Meno. 2004-226, where we

held that a witten CDP hearing request was itself a request for
a face-to-face neeting in the nearest Appeals Ofice. W
stressed that any contrary rule would turn Form 12153 (the
official IRS CDP-hearing-request forn) into a “trap for the
unwary” since there is nothing to “[inform taxpayers of their
right * * * to request a hearing at an Appeals Ofice.” 1d.
Under Parker, Wells inpliedly requested a face-to-face CDP
hearing for Industrial when he filled out and returned Form
12153. Since Industrial never subsequently waived its right to a
hearing at the cl osest Appeals Ofice, the Comm ssioner erred as
a matter of law, and so al so abused his discretion, in sending
I ndustrial’s case to Cklahoma City rather than to the Appeal s

O fice closest to Santa Mbnica.®

6 As Wells persuasively argued, this error mght well not be
harm ess. Wells was | ooking to hire outside counsel, but the
ti me and expense of noving counsel between California and
Okl ahoma made it prohibitively costly. Even if Wlls represented
I ndustrial hinself, he has a hearing problemthat nakes tel ephone
conversations difficult--he therefore requires a face-to-face
hearing to effectively represent Industrial. And whether or not
the error is harmess, it is an error; and procedural flaws
shoul d be fixed on a remand for a new hearing. Kerner V.
Cel ebrezze, 340 F.2d 736, 740 (2d G r. 1965).



3. Time of the Hearing

I ndustrial clains that Tal bott’s unilateral scheduling of a
t el ephone conference was a third abuse of discretion. However,
I ndustrial didn’t raise this issue in its petition to this Court
and, under Rule 331(b)(4), the issue is therefore deened to be
conceded. Industrial did raise a related issue which we fee
shoul d be nentioned: it argued that the Comm ssioner erred by not
permtting sufficient time to present evidence in support of
I ndustrial’s offer-in-conpromse. This is not a problemthat
lends itself to bright lines, and will presumably be fixed on
remand. We nerely note that eighteen business days fromthe date
of initial contact hardly seens an adequate anount of tine for a
corporation to provide all relevant docunentation, and putting
I ndustrial into default when Wells left word that he was under
subpoena to appear in court is inexplicable.

4. Evi dence of Industrial’s Settl ement Agreenment

The final argument that we discuss is Industrial’s
contention that Talbott failed to consider evidence of the
settlement between Industrial and the IRS. Talbott refused to
review t he docunents because he regarded them as an attenpt by
I ndustrial to challenge its underlying tax liability. But it
wasn’t: Wen a taxpayer argues that the assessed anobunt doesn’t
accurately reflect a settlenent, judgnent, or decision, he isn't

challenging his liability--he's challenging the accuracy of the
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assessnent-recording process. To hold to the contrary woul d be
absurd. Inmagine a clerical error at the RS that causes an
assessnent of $1 million against a taxpayer who has a Tax Court
deci si on saying that he owes $1,000. Not allowi ng himto point
that out in a CDP hearing would be tantanount to saying that IRS
clerical errors trunp our decisions. W won't do so.

But in this case, we can assuage Industrial’s concern. As
| ater explained by Tal bott’s manager, and confirmed by our own
review, the IRS s records accurately accounted for the reduced
deficiencies that Industrial won through negotiations. As is
customary at the IRS, these reductions were noted as abatenents
of the original assessnments, together with corresponding
abatenents of the interest and penalties to reflect the
settl enent.

5. Reasonabl e Litigation Costs

| ndustrial also asks for an award of reasonable litigation
costs under section 7430. However, section 7430(a) allows us to
award costs only to a “prevailing party,” and Rule 231(a)(2) (A
provides that a taxpayer may file a notion seeking costs within
thirty days after service of the opinion determning the issues
in the case. W are remanding this case, not deciding the case
on the merits and in Industrial’s favor. Its request is

therefore premature. See Drake v. Comm ssioner, T.C. Meno. 2006-

151.
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Concl usi on

Because there was an i nperm ssible ex parte conmunication,
we remand this case to the IRS Appeals O fice closest to Santa
Monica, California, for a new CDP hearing with an inparti al
Appeal s officer. This hearing should be conducted face-to-face
unl ess Industrial waives its right by agreeing to a hearing by
t el ephone or through the mail. The cover letter which we
determ ned was an ex parte communi cation--and this opinion with
its lengthy quotation fromit--should be renoved from
I ndustrial’s admnistrative file and not shown to the Appeal s

of ficer conducting the hearing on remand.

An appropriate order wll

be issued.



