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ARMEN, Special Trial Judge: This case was heard pursuant to
t he provisions of sections 6330(d) and 7463(f)(2) of the Internal
Revenue Code in effect at the tine that the petition was filed.?

The decision to be entered is not reviewable by any other court,

1 Unl ess otherw se indicated, subsequent references to
sections other than secs. 6320 and 6330 are to the Internal
Revenue Code of 1986 in effect for 1995, 1996, 1998, 1999, 2000,
and 2001, the taxable years in issue, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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and this opinion should not be cited as authority.

The petition in this case was filed in response to a Notice
of Determ nation Concerning Collection Action Under Section 63202
for the taxable years 1995, 1996, 1998, 1999, 2000, and 2001
(years in issue). The issues for decision are:
(1) Wether respondent abused his discretion in failing to abate
interest for the years in issue that had accrued from March 27
t hrough Novenber 30, 2003. W hold that he did to the extent
provi ded herein.
(2) \Wether respondent inproperly refused to abate assessnent
for the addition to tax for failure to tinely pay under section
6651(a)(2) for the years in issue. W hold that he did not.
(3) Whether respondent abused his discretion in denying
petitioners’ claimfor damages for respondent’s unnecessary
filing of alien. W hold that the Court lacks jurisdiction to
consider this claim
Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts, the supplenental stipulation of
facts, and the attached exhibits are incorporated herein by this

r ef erence.

2 Sec. 6320 is effective with respect to collection actions
initiated nore than 180 days after July 22, 1998 (i.e., Jan. 19,
1999). See Internal Revenue Service Restructuring and Reform Act
of 1998, Pub. L. 105-206, sec. 3401(d), 112 Stat. 750.
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Petitioners resided in Rancho Santa Margarita, California,
at the tine that the petition was filed with the Court.

A. Petitioners’' |Incone Tax Returns

Petitioners filed Federal incone tax returns for each year

in issue reporting tax due as foll ows:

Ext ensi on of

Tax Year Date Fil ed Tinme to File Tax Due
1995 04/ 15/ 1996 -0- $4, 528
1996 09/ 22/ 1997 08/ 15/ 1997 2,327
1998 12/ 29/ 1999 08/ 15/ 1999 10, 965
1999 10/ 15/ 2000 08/ 15/ 2000 2,431
2000 10/ 12/ 2001 10/ 15/ 2001 26, 144
2001 04/ 15/ 2002 -0- 1, 826

At the tine that they filed each return, petitioners did not pay
the tax shown as due on the return.

Based on the returns filed by petitioners, respondent
assessed the tax shown as due on each return, statutory interest
for the years in issue, an addition to tax for failure to tinely
file a return under section 6651(a)(1) for 1996, 1998, and 1999,
an addition to tax for failure to tinely pay tax under section
6651(a)(2) for the years in issue, and an addition to tax for
failure to pay estimated tax under section 6654 for the years in
I ssue.

On May 27, 1999, petitioners entered into an install nent
agreenent for 1995 and 1996, but defaulted on April 29 and March
25, 2002, respectively. On January 20, 2002, petitioners entered
into an installment agreenent for 1998, 1999, and 2000, but

defaulted on April 29, 2002.
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On April 25, 2002, respondent’s QOgden Service Center
received frompetitioners a Form 656, Ofer in Conpromse (O C
of fering $10,000 to satisfy their income tax liabilities for the
years in issue. Petitioners attached to the O C a statenent
stating, in part: “W are not able to pay the entire anount
owed, but we are refinancing our current assets, borrowi ng from
friends and famly and will use our incone to pay the anmount we
are offering.”

Al t hough the record does not definitively disclose what
events have transpired since April 2002, it appears that on or
about March 27, 2003, petitioners requested fromrespondent a
payof f amount. In response, petitioners received fromrespondent
conputer printouts dated March 27, 2003, for each of the years in
issue reflecting their nanmes and Soci al Security nunbers, account
bal ance, accrued interest, and accrued additions to tax as of
April 7, 2003.

On June 10, 2003, S. Partridge (Ms. Partridge) in
respondent’s Laguna Ni guel office sent petitioners a letter
rejecting their OC. M. Partridge determ ned that petitioners
could pay in full the anpbunt due based on financial information
submtted by them

To denonstrate that they were obtaining funds to pay their
tax liabilities, petitioners faxed a letter to Ms. Partridge on

June 16, 2003, inform ng her of the name and phone nunber of
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their loan officer at Wrld Savings who was handling the
refinancing of their hone.

B. Filing of the Notice of Federal Tax Lien

On June 19, 2003, respondent filed a notice of Federal tax
lien against petitioners for incone taxes (including interest and
additions to tax) for the years in issue. On June 24, 2003,
respondent sent each petitioner a Notice of Federal Tax Lien
Filing and Your Right to a Hearing Under |IRC 6320 for the years
in issue.

On July 3, 2003, petitioners sent a letter to respondent’s
Laguna Ni guel office requesting that their case be forwarded to
the O fice of Appeals. In their request, petitioners stated that
“Ms. Partridge stated that she would work with nme and not file a
lien if | would refinance” and that “such a filing would inpede
my ability to pay taxes”.

On or about July 14, 2003, petitioners submtted to Wrld
Savings a |loan application for approximately $60, 000 at an
interest rate of 4 percent. On July 16, 2003, Wrld Savings
deni ed petitioners’ July 14, 2003 | oan application because of
petitioners’ “poor credit performance with us [Wrld Savings]”.

On July 27, 2003, petitioners submtted to respondent a Form
12153, Request for a Collection Due Process Hearing. Petitioners
attached to the Form 12153 a statenent stating, in part:

| disagree with the filing of the federal tax lien
because it has prohibited me fromrefinancing to pay
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the tax debt. | notified the Internal Revenue Service
that I was in the process of refinancing. | sent a fax
to themand the I ender so that they could check with
the lender to see that this process was in place. * *
* The Internal Revenue told ne that they would work
with nme and they realized that filing the tax lien
woul d be a hindrance to ne getting a loan. They filed
the tax lien anyway. |In addition to the lien causing a
rejection for the loan to pay you it also caused a
rejection for a line of credit for me to even out ny
cash flow for the i mmedi ate peri od.

On August 28, 2003, petitioners faxed to the Internal
Revenue Service (IRS) Lien Desk a letter requesting a “payoff for

the attached lien that will be good until Septenber 30, 2003.”

On Septenber 16, 2003, petitioners faxed to Revenue Ofi cer
Goria Onen (Ms. Onen) in respondent’s Laguna N guel office a
third request for “a demand to pay off ny lien”

On Septenber 23, 2003, Ms. Onen faxed to petitioners
conputer printouts dated Septenber 18, 2003, for each year in
i ssue reflecting petitioner David Jackson’s Social Security
nunber and the bal ance due including accrued interest and accrued
penalties. The first page had a handwitten notation stating:
“total of all years 1995 t hrough 2001 $64, 498. 17"

At sonme point in time, petitioners began working wth Carol
Nguyen (Ms. Nguyen), a settlenment officer in respondent’s Laguna
Ni guel office, to obtain a payoff demand for their lender. On
Cct ober 10, 2003, Ms. Nguyen faxed to petitioners a docunent
signed by R Bonzer, Lien Advisor, reflecting petitioners’ escrow

nunber, instructions for paynent, and their tax liabilities for
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each year in issue as of Novenber 11, 2003, as follows:?

Unpai d Addi ti ons

Tax Year Bal ance | nt er est to Tax Paynment
1995 $16. 00 $2, 296. 04 - 0- $2,312. 05
1996 839. 96 470. 29 $147. 06 1, 457. 31
1998 14, 919. 06 4,402. 99 2,193. 00 21, 515. 05
1999 2,986.59 629. 31 437.58 4, 053. 48
2000 27,551. 08 3,163. 16 2,490. 54 33,204.78
2001 1, 931. 03 153. 89 301. 29 2,386.21

Tot al 64, 928. 88

In her cover letter, Ms. Nguyen referred to this docunent as an
“escrow demand letter”. The cover letter also requested
petitioners to sign an offer withdrawal |etter concerning their
O C, which petitioners signed on Cctober 22, 2003.

On or about Cctober 16, 2003, petitioners submtted to Wrld
Savi ngs anot her | oan application along with the escrow demand
letter. World Savings approved the October 16, 2003 | oan
application for $64,928.88 at an interest rate of 6.25 percent
with a closing date of October 28, 2003.

C. Petitioners’ Section 6330 Hearing

On Cct ober 28, 2003, petitioners attended a hearing before
Appeals Oficer J.T. Mnor (M. Mnor). At the hearing,
petitioners requested that respondent rel ease the |ien because
they were refinancing their hone to pay in full their tax
l[tabilities, and that respondent abate the additions to tax and

the interest for the period during which respondent del ayed

8 Although the docunent appears to be a standard Internal
Revenue Service form it does not indicate a form nunber.
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providing petitioners with an escrow demand letter for their
| ender.

M. Mnor abated for reasonabl e cause $596. 02 of the
addition to tax for failure to tinmely pay tax accruing fromJuly
31 to Novenber 30, 2003 as follows:

1995, 1996, 1998: No penalty applicable for this

peri od because the 50-nonth period for assessnent of

this penalty has already expired

1999: $48.62 ($2,431 tax due per return nmultiplied by
2 percent (i.e., .5 percent for 4 nonths))

2000: $510.88 (%26, 144 tax due per return | ess $600
general tax credit nmultiplied by 2 percent)

2001: $36.52 ($1,826 tax due per return multiplied by
2 percent)

On Cctober 31, 2003, petitioners paid in full their
outstanding incone tax liabilities for the years in issue of
$64, 928. 88.

D. Noti ce of Determ nation

On Decenber 11, 2003, respondent sent to each petitioner a
Notice OF Determ nation Concerning Collection Action Under
Section 6320 (notice of determnation). In the notice of
determ nation, respondent denied all of petitioners’ requests.
Wth respect to petitioners’ request to abate interest,
respondent denied their request because

t he Jacksons have not fully paid their liabilities.

They state that the delay of their refinance caused

themto accrue additional interest, but, the refinance

was not secured. Had it been secured, there was
insufficient funds available in the refinance to fully
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pay their delinquent incone tax liabilities.
Wth respect to petitioners’ request to abate the additions to
tax, respondent sustained the abatenment of $596.02 of the
addition to tax for |ate paynent because “there was sone delay in
providing the taxpayer’'s tinely information regardi ng the anmounts
due on their delinquent incone tax liabilities”.

E. Petition

On January 12, 2004, petitioners filed with the Court a
petition under section 6330(d) disputing respondent’s
determ nations. See sec. 6320(c). Paragraph 4 of the petition
st at es:

| request that | be relieved fromall interest and

penalties in connection with the tax years described in

paragraph 2. The CDP Determ nation Letter attached

indicated that there was delay in providing the

taxpayer tinely information and therefore abated a

portion of the failure to pay penalties for reasonable

cause. The $596.02 did not address the I RS action

regarding the lien and ot her danmages and costs incurred

as aresult of their actions. | have since acquired a

| oan and paid the taxes of $64,928.88 in full. This

amount i ncludes $11, 115.68 interest and $5,596.47 in

penalties. | respectfully request a return of the

interest and penalties less the $596.02 for a total of

$16, 116. 13 for cause and hardshi p.

F. Rel ease of the Lien

On January 30, 2004, respondent rel eased the Federal tax
lien because petitioners paid in full their tax liabilities

including interest and additions to tax for the years in issue.*

4 The record does not explain why it took respondent 3
(continued. . .)



Di scussi on

Section 6321 inposes a lien in favor of the United States on
all property and rights to property of a taxpayer |iable for
unpai d taxes after demand for paynent. Wthin 5 business days
after the day of filing the notice of lien, the Secretary nust
notify the taxpayer, in witing, that a tax lien was filed and
informthe taxpayer of his or her right to a hearing before an
inpartial Appeals officer. Sec. 6320. Section 6320(c) provides
that the Appeals O fice hearing generally shall be conducted
consistent with the procedures set forth in section 6330(c), (d),
and (e). Once the Appeals officer has issued a determ nation
letter, the taxpayer may seek judicial review of the
Comm ssioner’s adm ni strative determ nation. Sec. 6330(d).

A. Abat enent of | nterest

We have jurisdiction over petitioners’ request for abatenent
of interest because such request was nade as part of a section

6330 proceeding. See Katz v. Comm ssioner, 115 T.C 329, 340-341

(2000).
This Court nay order an abatenent of interest if the
Comm ssi oner abuses his discretion in failing to abate interest.

Sec. 6404(h)(1).° The taxpayer nust prove that the Comm ssioner

4(C...continued)
months to rel ease the |ien.

5 Sec. 6404(h), fornmerly sec. 6404(g), is applicable to
(continued. . .)



- 11 -
exercised his discretion arbitrarily, capriciously, or wthout

sound basis in fact or law. See Rule 142(a); Wodral v.

Comm ssioner, 112 T.C 19, 23 (1999).

As applicable to 1995 and 1996, preanendnent section
6404(e) (1) permts the Conm ssioner to abate all or any part of
an assessnment of interest on any paynent of tax if an error or
delay in such paynent is attributable to an officer or enployee
of the IRS being “erroneous or dilatory in performng a
mnisterial act”, and the taxpayer caused no significant aspect
of the del ay.

As applicable to 1998 through 2001, section 6404(e) permts
t he Conm ssioner to abate interest with respect to any
“unr easonabl e” error or delay resulting from *“nmanagerial” or
mni sterial acts. See Taxpayer Bill of R ghts 2, sec. 301(a)(1)
and (2), Pub. L. 104-168, 110 Stat. 1457 (1996), effective for
interest accruing with respect to tax years beginning after July
30, 1996.

Section 301.6404-2T(b)(1), Tenporary Proced. & Adm n. Regs.,
52 Fed. Reg. 30163 (Aug. 13, 1987), defines a “mnisterial act”
as “a procedural or nechanical act that does not involve the
exerci se of judgnent or discretion, and that occurs during the

processi ng of a taxpayer’s case after all prerequisites to the

5(...continued)
requests for abatenent after July 30, 1996. Taxpayer Bill of
Rights 2, Pub. L. 104-168, sec. 302, 110 Stat. 1457 (1996).
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act, such as conferences and revi ew by supervisors, have taken

pl ace.” The final regulations under section 6404(e) provide the
sane definition. See sec. 301.6404-2(b)(2), Proced. & Adm n.
Regs.® The final regul ations define a “nanagerial act” as “an
adm ni strative act that occurs during the processing of a

t axpayer’s case involving the tenporary or permanent | oss of
records or the exercise of judgnent or discretion relating to
managenent of personnel.” Sec. 301.6404-2(b)(1), Proced. &
Adm n. Regs.

Petitioners do not dispute that they are liable for the
interest that had accrued on their outstanding tax liabilities.
Petitioners contend, however, that respondent abused his
di scretion in not abating interest that had accrued since March
27, 2003, the earliest date that petitioners requested an escrow
demand letter. Petitioners argue that had respondent provided
themwith the escrow denand letter at that time, then petitioners
woul d have been able to refinance their honme and to pay in ful
their tax liabilities. Thus, petitioners contend that
respondent’s failure to send themthe escrow demand letter on
March 27, 2003, was an unreasonable mnisterial delay.

On or about March 27, 2003, petitioners requested a payoff

6 The final regulations were issued on Dec. 18, 1998,
generally effective with respect to interest accruing on
deficiencies or paynents of tax for tax years beginning after
July 30, 1996.
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anount to refinance their honme to pay their tax liabilities.
Respondent sent petitioners a conputer printout for each year
disclosing their total outstanding tax liabilities, including
interest and additions to tax. Petitioners, however, did not
submt a loan application for the refinancing of their honme until
al nost 4 nonths |ater on or about July 14, 2003, which was
rejected on July 16, 2003, because of petitioners’ poor
performance with Wrld Savings.” From March 27 until on or about
July 16, 2003, there was no erroneous or dilatory perfornmance of
a mnisterial act by respondent, nor was there any unreasonabl e
error or delay resulting fromany managerial or mnisterial act
that contributed to a delay in the paynent of petitioners’ tax
liabilities. Under these circunstances, respondent did not abuse
his discretion to refuse to abate interest that accrued for that
peri od.

For the period July 31 to Novenber 30, 2003, respondent
determ ned that “there was sone delay in providing the taxpayer’s
[sic] tinmely information regarding the anmounts due on their
del i nquent incone tax liabilities”.® It is reasonable to assune

that the delay in the paynment of petitioners’ tax liabilities for

" Petitioners allege that World Savings rejected their |oan
application because of the lien. The allegation, however, is
unproven.

8 There is no explanation in the record as to the
significance of July 31, 2003.
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this period was caused by respondent’s failure to provide

petitioners with an escrow denand letter.® See Douponce v.

Comm ssioner, T.C Meno. 1999-398 (hol ding that respondent’s

failure to provide the taxpayer with a correct payoff anmount was
a mnisterial act that warranted the abatenent of interest).

On July 27, 2003, petitioners submtted to respondent a Form
12153 stating that the lien prohibited themfromrefinancing
their hone. On August 28, 2003, petitioners requested another
payof f amount, but they did not receive a response from
respondent. Alnpost 1 nonth later, petitioners again requested a
payoff anmount, which they received on Septenber 23, 2003, in the
formof conmputer printouts. After appealing to an Appeal s
officer, petitioners finally received an escrow demand | etter on
Cct ober 10, 2003. Once petitioners received the escrow demand
letter, Wrld Savings pronptly approved their Cctober 16, 2003
| oan application and assigned a closing date of COctober 28, 2003.
On Cctober 31, 2003, petitioners paid in full their outstanding

tax liabilities including interest and additions to tax.

° W note that the Internal Revenue Manual, section
25.17.4.4.2 (Sept. 1, 2004), provides a procedure for preparing a
Form 10492, Notice of Federal Taxes Due, in the case of an escrow
payof f request during a Ch. 13 proceeding. The Form 10492
contains the identity of the taxpayer, the anmounts due for taxes
secured by a lien on the property, and cal cul ations for interest
and penalties. Form 10492 enabl es the escrow conpany to pay
respondent directly fromthe escrow funds in a sale or
refinancing of real property. A simlar procedure appears
equal ly applicable to a refinancing of real property in a non-
bankrupt cy case.
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Based on the entirety of the record, we conclude that there
was dilatory performance of a mnisterial act by respondent that
contributed to an unreasonable delay in the paynent of
petitioners’ tax liabilities fromJuly 31 to Novenber 30, 2003.
Accordi ngly, respondent abused his discretion in refusing to
abate interest that had accrued for the years in issue for that
peri od.

B. Additions to Tax

The i ncone tax assessnments agai nst petitioners include
additions to tax under section 6651(a)(1) for 1996, 1998, and
1999, and sections 6651(a)(2) and 6654 for all the years in
issue. Petitioners did not have an opportunity to dispute the
additions to tax relating to their inconme tax liabilities;
therefore, they can challenge themduring the section 6330
proceedi ng. Sec. 6330(c)(2)(B). W review de novo respondent’s
determ nation with respect to these additions to tax. See (oza

v. Comm ssioner, 114 T.C 176, 181-182 (2000).

Petitioners first contend that respondent agreed to waive
all additions to tax upon paynment in full of their income tax
l[tabilities (including interest and additions to tax) for the
years in issue. |In support of their contention, petitioners rely
on an all eged oral agreenent that they had with Ms. Owen wherein
she agreed that respondent would cooperate with petitioners and

not file atax lien as long as petitioners were noving forward
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and that respondent woul d waive the additions to tax if
petitioners paid off the total principal balance plus interest.
Consistent with this agreenent, petitioners paid in full their
outstanding tax liabilities for the years in issue. Petitioners
al | ege, however, that respondent did not waive the penalties and
thus failed to conply with the agreenent.

Sections 7121 and 7122 and the regul ations thereunder set
forth the exclusive neans by which closing agreenents and
conprom ses between the Conmm ssioner and a taxpayer concerning
the latter’s tax liability may be accorded finality. Urbano v.

Commi ssioner, 122 T.C. 384 (2004); Hudock v. Comm ssioner, 65

T.C. 351, 362 (1975); Rohn v. Conm ssioner, T.C Meno. 1994-244;

secs. 301.7121-1, 301.7122-1, Proced. & Adm n. Regs. A closing
agreenent or conprom se nust be submtted on special forns
prescribed by the Secretary and is not considered accepted until

the taxpayer is notified of the acceptance in witing. Laurins v.

Conmm ssi oner, 889 F.2d 910, 912 (9th Cr. 1989), affg. Norman v.

Commi ssioner, T.C Menp. 1987-265; sec. 301.7122-1(d)(1), (3),

Proced. & Adm n. Regs.

Petitioners admtted at trial that the purported agreenent
was oral and that they do not have any witten docunent or form
to that effect. Based on the record, there was no conpliance
Wi th section 7121 or 7122. Accordingly, we hold that petitioners

and respondent did not enter into a binding agreenent to waive



all additions to tax.

In the alternative, petitioners contend that respondent
shoul d abate the addition to tax for |ate paynent that accrued
from March 27 through July 30, 2003.1 Petitioners assert that
they woul d have paid their outstanding tax liabilities on or
about March 27, 2003, but that respondent failed to tinely
provide themw th an escrow demand letter. Petitioners
contention is m spl aced.

Section 6651(a)(2) inposes an addition to tax for failure to
pay the amount shown as tax on the return on or before the date
prescri bed for paynent of that tax, unless the failure was due to
reasonabl e cause and not willful neglect. See sec. 301.6651-
1(c)(1), Proced. & Adm n. Regs. Petitioners nay denonstrate
reasonabl e cause for |ate paynent by showi ng that they exercised
ordi nary business care and prudence in providing for paynent of
their tax liability and were neverthel ess either unable to pay
the tax or would suffer an undue hardship if they paid on the due
date. Sec. 301.6651-1(c), Proced. & Adm n. Regs.

At the tinme that petitioners filed their returns, they

failed to remt the anobunt shown as tax. Based on the entirety

10 Petitioners concede that they are liable for the
additions to tax for failure to tinely file and for failure to
pay estimated tax. Petitioners, however, contend that respondent
shoul d have al so abated the addition to tax for failure to pay
fromJuly 31 to Nov. 30, 2003. W note that this addition for
t hose years did not accrue for that period. See sec. 6651(a)(2).
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of the record, petitioners have not shown that their failure to
tinmely pay tax was due to reasonable cause and not w || ful
neglect. Therefore, respondent did not inproperly refuse to
abate the addition to tax for |ate paynent from March 27, 2003,
t hrough July 30, 2003.

C. Petitioners’ daimfor Danages

Petitioners claimenotional damages of $10, 000 and nonetary
conpensation of $8,406.56,! alleging that the premature and
unnecessary filing of the lien adversely affected their credit
rating, which prevented themfromrefinancing their honme and
hi ndered their ability to pay their tax liabilities; as a result,
the lien caused themto incur a loan at a higher interest rate.
Petitioners, however, do not cite or rely on any specific statute
as a basis for this claim

Al t hough we recognize that the filing of such a lien may
have the negative effects of creating a cloud on the taxpayer’s
title to property and inpairing the taxpayer’s creditworthiness,

see Magana v. Conm ssioner, 118 T.C 488, 490 (2002), we

generally have no jurisdiction over such clains, sec. 7433(a);

see Cerakios v. Comm ssioner, T.C Meno. 2004-203 (hol ding that

11 Petitioners calculate this anmbunt as the difference
payabl e over a 10-year term between the 4-percent interest rate
on the July 14, 2003 | oan application and the 6.25 percent
interest rate on the Oct. 16, 2003 | oan application (i.e.,
$725.24 ($64,928.88 tax owed at 6.25-percent anortized over 30
years) |less $655.19 ($64,928.88 tax owed at 4-percent anortized
over 30 years) multiplied by 10 years equal s $8, 406. 66).
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the Court has no jurisdiction over taxpayer’'s conpensatory claim
that his credit rating was adversely affected by the filing of a

lien); Chocallo v. Comm ssioner, T.C. Mno. 2004-152 (hol ding

that the Court has no jurisdiction over taxpayer’s damages claim
for alleged wongs commtted by respondent’ s enpl oyees). |If
petitioners’ claimfor nonetary conpensation were neant to be
predi cated on section 7432 and/or 7433, which provide for civil
damages for failure to release a lien or certain unauthorized
collection actions, respectively, we note that such clains nust
be brought in a District Court of the United States.

D. Concl usi on

We have considered all of petitioners’ arguments, and, to
the extent that we have not specifically addressed them we
conclude that they are without nerit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect our disposition of the disputed issues,

Deci sion will be entered

under Rul e 155.




