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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed. Pursuant to
section 7463(b), the decision to be entered is not revi ewabl e by
any other court, and this opinion shall not be treated as
precedent for any other case. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code in
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effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned a $28, 886 deficiency in petitioner’s
2006 Federal income tax and an accuracy-rel ated penalty of $5,777
pursuant to section 6662(a). After concessions,! the sole issue
for decision is whether petitioner is liable for the accuracy-
rel ated penalty.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in Washi ngton State.

I n August 2006 petitioner retired fromhis longtine job as
an engineer. In Septenber 2006 petitioner exercised his right to
enpl oyee stock options, which resulted in a sane-day purchase and
sale of stock in his former enployer’s conpany, |ridex Corp.
(Iridex). Petitioner used the gross proceeds fromsale to buy a
truck and a fifth-wheel trailer for his planned travel across the
United States. In the nonths after his retirenment, petitioner

visited famly in Washington State and ultimately established

The parties agree that petitioner received $166,623.45 for
the sal e of stock which had a basis of $79, 956.50, resulting in a
short-term capital gain of $86,666.95. The parties also agree
that petitioner received $47,217 for the sale of stock which had
a basis of $19,184, resulting in a long-termcapital gain of
$28,033. As a result of this agreenment, the deficiency will be
| ess than that determined in the notice of deficiency.
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resi dence there in Decenber 2006. 1In early 2007 petitioner
permanent|ly vacated his California residence, and he began a
cross-country trip in early April 2007. Petitioner believed he
had all of his financial docunents and information returns when
he set out on his trip. Wile traveling in Arizona petitioner
used tax preparation software to conplete his Form 1040, U.S.

I ndi vi dual I nconme Tax Return. Petitioner had sone information
returns in his possession. Petitioner nmailed his conpleted Form
1040 while in Arizona in April 2007.

On his original return petitioner did not report any short-
termcapital gain transactions and reported a negligible cost
basis relating to long-termcapital gain transactions. The
I nternal Revenue Service (IRS) sent petitioner a letter
identifying omtted gross proceeds fromshort-term capital
transactions resulting in an increase in tax. Shortly
thereafter, petitioner obtained apparently m ssing information
fromlridex and filed an anended return in Septenber 2008. On
hi s anended return petitioner included short-termcapital gain
transactions and nodified |long-termcapital gain transactions to
account for a higher cost basis. As indicated, the parties now
agree as to the gross proceeds and bases of the stock

transacti ons.



- 4 -

The record indicates that petitioner made multiple attenpts
to contact the IRS by tel ephone after receiving letters fromthe
IRS. In response to the IRS petitioner also submtted anmended
returns? to include onmtted itens; but because of his travel and
the limted availability of the IRS enpl oyee assigned to his
case, the comunication was often delayed. Utimately, a notice
of deficiency was issued and petitioner filed a petition with
this Court.

Di scussi on

As indicated, the parties have cone to an agreenent as to
the adjustnents in the notice of deficiency except for the
application of the accuracy-rel ated penalty.

Section 6662(a) and (b)(1) and (2) inposes a penalty equal
to 20 percent of any underpaynent of tax that is attributable to
negligence or disregard of rules or regulations or to a
substanti al understatenent of incone tax.® The term “negligence”
i ncludes any failure to make a reasonable attenpt to conmply with

the provisions of the internal revenue laws. Sec. 6662(c); sec.

2There is one anended return in the record. Petitioner
asserts he prepared and submtted nultiple anended returns.

Pursuant to the notice of deficiency, it would appear that
there is a substantial understatenent of inconme tax. As
i ndicated, the parties have agreed to the basis, gross proceeds
fromsale, and anount of capital gain. It is not clear whether
there remains a substantial understatenent after the
recal cul ation of the deficiency. @G ven our conclusions as to
negl i gence, we need not deci de whether the understatenent is
substanti al .
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1.6662-3(b) (1), Income Tax Regs. Negligence is strongly
i ndi cated where a taxpayer fails to include on an incone tax
return an anount of income shown on an information return
Sec. 1.6662-3(b)(1)(i), Inconme Tax Regs.

Petitioner failed to include the gross proceeds shown on an
information return. Petitioner asserts that he either did not
receive the Form 10994 or mi splaced it during the nove and
preparation for his trip. The nonreceipt of a Form 1099 does not
convert taxable income into nontaxable inconme which need not be

reported. Vaughn v. Comm ssioner, T.C Meno. 1992-317, affd.

Wi t hout published opinion 15 F.3d 1095 (9th Cr. 1993).

A cursory review of the return should have reveal ed the
om ssion of the $166,000 in gross proceeds froma sal e of stock.
The Schedule D, Capital Gains and Losses, included detailed | ong-
termcapital gain information and showed acquisition dates before
2006. Petitioner knew he had bought and sold Iridex stock on the
sane day in the year of his retirenent, resulting in short-term
gain, and yet he made no entries for short-term capital gain.
Petitioner was negligent in failing to include the incone from
his stock sales in 2006.

The accuracy-rel ated penalty under section 6662(a) does not

apply to any portion of an underpaynent if it is shown that there

“The record is unclear as to whether there was nore than one
Form 1099 issued to petitioner.
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was reasonabl e cause for, and that the taxpayer acted in good
faith with respect to, such portion. Sec. 6664(c)(1). Although
t he Comm ssi oner bears the burden of production under section
7491(c), the taxpayer bears the burden of proving reasonabl e

cause under section 6664(c). Higbee v. Conmm ssioner, 116 T.C.

438, 446-447 (2001). Respondent has nmet his burden of production
by showi ng that petitioner did not include the gross proceeds
fromsale of stock on his 2006 inconme tax return.

The determ nation of whether the taxpayer acted with
reasonabl e cause and in good faith depends on the pertinent facts
and circunstances, including the taxpayer’s efforts to assess the
proper tax liability; the knowl edge and the experience of the
t axpayer; and the reliance on the advice of a professional, such
as an accountant. Sec. 1.6664-4(b)(1), Income Tax Regs.

Rel i ance upon expert advice will not excul pate a taxpayer who
supplies the return preparer with inconplete or inaccurate

i nf ormati on. Lester Lunber Co. v. Conmi ssioner, 14 T.C. 255, 263

(1950). Tax preparation software “is only as good as the

information one inputs into it.” Bunney v. Conm ssioner, 114

T.C. 259, 267 (2000). Reliance on a preparer or software i s not
reasonabl e where even a cursory review of the return would revea

i naccurate entri es. See Pratt v. Conmi ssioner, T.C Meno. 2002-

279.
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We reject petitioner’s clainmed reliance on tax preparation
software since he input inconplete information into the software.
Petitioner’s actions after he received letters fromthe I RS have
no bearing on whether he had reasonabl e cause for the
under paynment of tax on the original return. W therefore
conclude that petitioner did not have reasonabl e cause for and
did not act in good faith with respect to the underpaynent.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




