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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

GOEKE, Judge: Respondent denied in part petitioner’s

request under section 6404! for abatenent of interest on his

Federal incone tax deficiencies for 1983 and 1984.

The issue for

1 Unl ess otherwi se indicated, all section references are to

t he | nternal

Revenue Code in effect at the time the petition was

filed, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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deci sion is whether respondent’s denial was an abuse of
di scretion. Because we decide that (1) respondent was not
required to notify petitioner of a TEFRA audit, (2) respondent is
not required to offer petitioner a consistent settlenent, and (3)
respondent did not err or delay in performng a mnisterial act,
we hold that it was not an abuse of discretion.

FI NDI NGS OF FACT

Sonme of the facts are stipulated. The stipulation of facts
and the attached exhibits are incorporated herein by this
reference. At the tinme the petition was filed, petitioner
resided in Wodland HIls, California.

On his 1983 Federal inconme tax return, petitioner reported a
| oss of $14,056, attributable to his investnment in a partnership
call ed Asher & Associates (Asher). On his 1984 Federal incone
tax return, petitioner reported a | oss of $757 on Schedul e E
Suppl enental | ncone and Loss, attributable to Asher. Asher was a
limted partner in Wlshire West Associates (WIlshire), one of 50
coal tax shelter partnerships or joint ventures (Swanton

prograns) created by Norman Swanton (M. Swanton).? |n 1972, M.

2 Wlshire and 18 ot her Swanton partnershi ps were forned
after the enactnent of the Tax Equity and Fi scal Responsibility
Act of 1982 (TEFRA), Pub. L. 97-248, secs. 402-407(a), 96 Stat.
648, and are subject to the partnership rules of TEFRA. The
remai ni ng 30 Swanton partnershi ps were forned before the
enact nent of TEFRA.



- 3 -
Swant on cof ounded the Swanton Corp., a Del aware corporation
headquartered in New York, which pronoted the Swanton prograns.?

On July 14, 1986, respondent issued a notice of beginning of
adm ni strative proceeding (NBAP) to Asher with respect to
respondent’ s exam nation of WIshire under the audit procedures
of the Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA)
Pub. L. 97-248, secs. 402-407(a), 96 Stat. 648. As a result of
respondent’ s exam nation of the Swanton prograns, respondent
recommended that the Departnent of Justice (DQJ) crimnally
prosecute M. Swanton. During the crimnal investigation,
respondent suspended civil activity with respect to the Swanton
prograns. Eventually, the period of |limtations for crimnal
prosecution of M. Swanton expired.*

On June 29, 1990, petitioner’s incone tax returns were
identified by respondent and placed in “suspense” node, pending
the outconme of the Swanton programlitigation. This was done in
accordance wth Internal Revenue Service (IRS) procedures
regardi ng taxpayers involved with a TEFRA partnership under

exam nation. On August 14, 1990, respondent issued WIlshire a

3 For a nore detailed discussion of the Swanton prograns,
see Kelley v. Conm ssioner, T.C Meno. 1993-495.

4 Respondent’s records of the Swanton prograns were
destroyed in the terrorist attack on the Wrld Trade Center on
Sept. 11, 2001. W have accepted the uncontradicted testinony
froman Internal Revenue Service (IRS) attorney who worked on the
cases regarding certain details of the events surroundi ng the
litigation and settlenent of the Swanton prograns.
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notice of final partnership adm nistrative adjustnent (FPAA) with
respect to its 1983 and 1984 years. On Septenber 4, 1990,
respondent issued an FPAA to Asher with respect to each of
Wlshire s 1983 and 1984 years. On Cctober 26, 1990, WIlshire
filed a petition with this Court with respect to its FPAA

In May 1991, Mdira Sullivan (Ms. Sullivan), an IRS attorney,
was assigned to work on the Swanton prograns. |n Septenber 1991,
Ms. Sullivan and counsel representing the TEFRA Swanton prograns
reached a basis of settlenent. Negotiations regarding the terns
of this settlenent continued until Septenber 1993. The fi nal
terms of settlenent allowed the investors to deduct half their
cash investnents, and subjected themto increased interest under
section 6621(c). |In addition, the settlenent required the
consent of all the WIlshire investors. One WIshire investor
refused to consent to the settlenent, and, eventually, separate
cl osing agreenents were prepared for each WIlshire partner.

Trials for the pre- TEFRA Swanton prograns began in the Tax
Court in 1989 and were conpleted in late 1992. Smth v.

Commi ssioner, 92 T.C 1349 (1989); Kelley v. Comm ssioner, T.C

Meno. 1993-495. Respondent filed his final brief in the pre-

TEFRA Tax Court litigation on August 14, 1992.° Respondent

> The Tax Court docket entry sheet for Kelley v.
Comm ssi oner, supra, docket No. 34982-85, shows this date.
Respondent filed a notice of intent not to file a surrebuttal
brief on Sept. 30, 1992.
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suspended the inplenentation of the basis of settlenent for the
TEFRA Swanton prograns until the litigation phase of the pre-
TEFRA cases had concl uded.

Asher’s tax matters partner (TMP) signed a cl osing
agreenent with respect to Asher’s tax liabilities on July 9,
1997. It was countersigned by respondent on Decenber 10, 1998.

On August 20, 1999, respondent sent petitioner a letter
expl aining that the exam nation of WIlshire had been conpl et ed.
Respondent al so sent petitioner Form 4549A-CG, | ncone Tax
Exam nati on Changes (notice of adjustnment), notifying petitioner
that his 1983 taxabl e incone had been adjusted by $12,542 and his
1984 incone had been adjusted by $718. These adjustnents
resulted in deficiencies of $5,226 for 1983 and $773 for 1984.
In October 1999, petitioner paid the deficiencies. On Novenber
1, 1999, respondent assessed petitioner’s deficiencies and
interest and issued petitioner a letter stating that petitioner
owed $23, 915.94 of section 6621(c) interest for 1983. Al so on
Novenber 1, 1999, respondent issued petitioner a letter stating
that he owed $2,198.97 of section 6621(c) interest for 1984.

On Novenber 8, 1999, petitioner filed Form 843, Caimfor
Ref und and Request for Abatenent, requesting abatenment of the
interest that had accrued from 1983 to 2000. On February 19,
2002, respondent issued a letter entitled “Partial Allowance-

Final Determ nation” (notice of determnation) to petitioner. In
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the notice of determ nation, respondent granted interest
abatenent for the period August 9, 1997 (31 days after the
cl osing agreenent for Asher was signed by Asher’s TMP), through
Decenber 10, 1998 (the date respondent countersigned the closing
agreenent), and denied petitioner’s request for interest
abatenent for the periods April 15, 1984, through August 9, 1997,
and Decenber 10, 1998, through Decenber 1, 2000. Petitioner
tinely filed a petition in this Court, requesting review of
respondent’s determination to deny in part his request for
i nterest abatenment for the period April 15, 1984, through August
1, 1999.
OPI NI ON
As applicable to the years in question, section
6404(e) (1) (B) provides that the Conm ssioner nmay abate all or any
part of an assessnment of interest on any paynment of certain taxes
to the extent that any error or delay in such paynent is
attributable to an officer or enployee of the IRS *being
erroneous or dilatory in performing a mnisterial act”.® A
mnisterial act is a procedural or mechanical act that does not

i nvol ve the exercise of judgnment or discretion and that occurs

6 Congress anended sec. 6404(e) in 1996 to permt abatenent
of interest for “unreasonable” error or delay in performng a
mni sterial or “managerial” act. Taxpayer Bill of Rights 2, Pub.
L. 104-168, sec. 301(a), 110 Stat. 1457 (1996). That standard
applies only to tax years beginning after July 30, 1996, and thus
does not apply in the present case. 1d. sec. 301(c).
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during the processing of a taxpayer’s case after al
prerequisites to the act, such as conferences and review by

supervi sors, have taken place. Lee v. Conm ssioner, 113 T.C

145, 150 (1999); see also sec. 301.6404-2T(b)(1), Tenporary
Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987).

Abat ement is avail abl e under section 6404(e) only for periods
after the RS has contacted the taxpayer in witing with respect
to the deficiency or paynent. Sec. 6404(e)(1).

This Court may order an abatenent of interest only when the
Comm ssi oner has abused his discretion in denying a taxpayer’s
request to abate interest. Sec. 6404(h). To show an abuse of
di scretion, a taxpayer nust prove that the Conm ssioner exercised
this discretion arbitrarily, capriciously, or wthout sound basis

in fact or law. Whodral v. Conm ssioner, 112 T.C 19, 23 (1999).

| . Respondent’s Failure To Notify Petitioner

Petitioner argues that it was an abuse of discretion for
respondent to fail to notify himof his 1983 and 1984 tax
deficiencies until August 20, 1999. The TEFRA procedures require
t he Conm ssioner to notify certain partners of the beginning and
endi ng of a partnership audit. Sec. 6223(a). The Conmm ssi oner
is not required to give notice to a partner if the partnership
has nore than 100 partners and the partner has |less than a 1-
percent profits interest. Sec. 6223(b)(1). In the case of an

indirect partner owning an interest in the partnership through a
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pass-thru entity, the Comm ssioner is required to give notice to
such partner in lieu of the pass-thru entity that woul d ot herw se
be entitled to notice, if the indirect partner’s nane, address,
and profits interest is provided. Sec. 6223(c)(3).

The Comm ssioner’s duty to notify under section 6223(a) is
triggered only if the nanes, addresses, and profits interests of
partners and indirect partners are provided to the IRS in one of
two fornms described in section 6223(c). They must be furnished
either on the tax return of the partnership being audited, or in
a statenment to the IRS that fulfills the requirenents of section
301.6223(c)-1T, Tenporary Proced. & Adm n. Regs., 52 Fed. Reg.
6784 (Mar. 5, 1987). Sec. 6223(c). The IRS also may use ot her
information that is available to it; however, it is not required
to “search its records” to obtain informati on not provided in the
forms required by section 6223(c). Sec. 301.6223(c)-1T(f),
Tenporary Proced. & Admin. Regs., supra.’

In this case, the IRS was required to, and did, notify Asher
of the Wlshire audit. Sec. 6223(a). WIshire's partnership
return woul d have indicated Asher’s nanme, address, and profits
interest, and would al so have indicated the nunber of partners
that Wlshire had. Nothing in the record indicates that the

Wl shire partnership return listed the individual Asher partners.

The tenporary regulations were in effect for the year in
i ssue; the Comm ssioner published final regulations effective
Cct. 4, 2001. Sec. 301.6223(c)-1(g), Proced. & Adm n. Regs.
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Al though the IRS could have discovered this information using its
own records, in this case it chose not to. As a result,
petitioner was not entitled to receive personal notification by
the IRS of the Wlshire audit. Instead, Asher’s TMP was required
to notify petitioner of the partnership |evel proceedings. Sec.
6223(g) and (h)(2).

1. Consistent Settl enent |ssue

Petitioner next argues that he is entitled to abatenent of
interest for the sanme period that the Conm ssioner granted

abatenent of interest to the taxpayer in Beagles v. Conm Ssioner,

T.C. Meno. 2003-67. Like petitioner, the taxpayer in Beagl es was
an indirect investor in Wlshire, through a second-tier
partnership. She requested abatenent of interest for the entire
peri od between 1984 and 2000. The Appeals officer granted her
request for the period May 8, 1992, through April 15, 1999, the
date on which a closing agreenent was signed by that second-tier
partnership with respect to its 1983 and 1984 WIshire

i nvestnments.

Section 6224(c) requires the Conm ssioner to offer
consistent settlenment terns to partners with respect to the tax
treatnment of partnership itens. Petitioner's liability for
i ncreased interest under section 6621(c) is not a “partnership
itenf; it is, instead, an “affected iteni that relates to

partnership itens but nust be determ ned at the individual |evel.
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See also Hirshfield v. United States, 88 AFTR 2d 2001-6236, 2001-

2 USTC par. 50,480 (S.D.N. Y. 2001); cf. Sainte-Yves V.

Comm ssioner, T.C Meno. 2002-158. Consequently, the

requi renents of section 6224(c) do not apply to concessions

involving interest abatement. C nema ‘84 v. Conmi ssioner, 294

F.3d 432, 439-440 (2d Gir. 2002), affg. 111 T.C. 198 (1998):

Sai nte-Yves v. Conm ssioner, supra. Therefore, section 6224 does

not require respondent to offer the sane terns regardi ng interest
abatenent to petitioner that were offered to Ms. Beagl es.

W review respondent’s actions for abuse of discretion.
Petitioner argues that respondent abused his discretion because
he did not offer the sane terns to himas were offered to Ms.
Beagles. Petitioner’s position is inconsistent wwth the
principle that respondent reviews each case in light of its
specific facts and circunstances. However, if respondent’s
actions with respect to petitioner’s settlenent violated the duty
of consistency, which has been recognized by this Court in other
contexts, there is a potential for abuse of discretion.

As stated above, the inportance of consistency of tax
conprom ses has been previously recognized by this Court. Penn-

Field Indus., Inc. v. Conm ssioner, 74 T.C. 720, 722 (1980);

Fresoli v. Conmi ssioner, T.C Menp. 1988-384; Avers v.

Comm ssioner, T.C. Menpo. 1988-176. However, this duty nust be

bal anced agai nst the settlenent discretion given to the IRS,

which is “at its heart a discretion to treat simlarly situated
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taxpayers differently.” Bunce v. United States, 28 Fed. O . 500,

509 (1993), affd. w thout published opinion 26 F.3d 138 (Fed.

Cir. 1994); see also Fresoli v. Conm ssioner, supra. In

i npl ementing the bal ance, this Court requires the taxpayer to

show that: (1) Oher simlarly situated taxpayers received nore
favorabl e settlenments, and (2) the IRS discrimnatory selection
of it was based on a suspect classification or any irrational or

arbitrary classification. Penn-Field Indus., Inc. v.

Conmi ssi oner, supra at 723; Fresoli v. Conmmi ssioner, supra.

Di sparate treatnent of investors in the sane venture is
permssible if there is a rational basis for such treatnent.

Avers v. Commi SSioner, supra.

Petitioner has shown that he and Ms. Beagles invested in
simlar partnerships, but not that the facts regardi ng abat enent
were in all respects simlar. |In addition, petitioner has not
shown that he was denied the sane period of interest abatenent
that Ms. Beagl es received because of discrimnation based on an
inperm ssible classification. Therefore, we concl ude that
petitioner is not entitled to interest abatenment on the sane
terms that Ms. Beagles was granted interest abatenent.

[11. Validity of the Assessnent

Petitioner argues in his answering brief that respondent was

barred by the period of Iimtations from assessing any tax
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against him He clains that respondent was required to assess
any tax within 1 year fromthe tinme Asher signed the closing
agreenent on July 9, 1997. Odinarily, we would not address a
new i ssue raised on brief. However, we will briefly address it
here because petitioner is a pro se taxpayer and because there is
no nerit to the position.

Section 6229(f)(1) provides that, with respect to itens
becom ng nonpartnership itens, “the period for assessing any tax
i nposed by subtitle A which is attributable to such itens (or any
itenms affected by such itens) shall not expire before the date
which is 1 year after the date on which the itens becone
nonpartnership itens”. The partnership itens of a partner becone
nonpartnership itens when “the Secretary * * * enters into a
settlenment agreenent with the partner with respect to such
items”. Sec. 6231(b)(1)(C. A settlenent agreenent is not
entered into until both the partner and the Secretary have signed
it. Therefore, the period of limtations began to run on the
dat e respondent countersigned Asher’s cl osing agreenent, Decenber
10, 1998, and the assessnment, which was nmade on Novenber 1, 1999,
is valid.

V. Was There An Abuse of Discretion?

We now exam ne the events of each relevant period in

petitioner’s case, which are described in the table bel ow



Activity Dat e
Petitioner files his 1983 Apr. 15, 1984
return
Petitioner files his 1984 Aug. 12, 1985
return
Pre- TEFRA test cases begin 1989
in Tax Court
Ms. Sullivan is assigned to May 1991

Swant on progr ams

Tentative basis of settlenent Sept enber 1991
is reached for TEFRA
Swant on prograns

Respondent files last brief in Aug. 14, 1992
pre- TEFRA Swant on Tax Court
[itigation

Fi nal agreenent on terns of Sept enber 1993
settlenment is reached.

Asher’s TMP signs closing July 9, 1997
agr eement

Respondent countersigns Dec. 10, 1998

Asher’ s cl osi ng agreenent

Respondent issues notice of Aug. 20, 1999
adjustnent to petitioner

A April 15, 1984, Through May 8, 1992

W held in Beagles v. Conmmi ssioner, T.C. Menp. 2003-67, that

t he Conm ssioner was not erroneous or dilatory in performng a
mnisterial act with respect to the Swanton prograns between

April 15, 1984, and May 8, 1992. See al so Deverna v.

Comm ssioner, T.C. Meno. 2004-80. We will briefly describe the

events that support this hol ding.
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Respondent suspended his activity with respect to the
Swant on prograns from April 1984 until the period of limtations
for crimnal prosecution of M. Swanton expired because M.
Swanton was being crimnally investigated by DQJ. W have
previously held that the delay of a civil matter until resolution
of related crimnal proceedings is reasonable. Taylor v.

Comm ssioner, 113 T.C 206, 212 (1999), affd. 9 Fed. Appx. 700

(9th Gr. 2001). After the crimnal investigation of M. Swanton
ended, litigation in this Court for the pre-TEFRA Swanton
progranms continued until Septenber 1992. See Smith v.

Commi ssioner, 92 T.C 1349 (1989); Kelley v. Comm ssioner, T.C

Meno. 1993-495. The nmere passing of time during the litigation
phase of a tax dispute does not establish error or delay by the
Comm ssioner in performng a mnisterial act, because decisions
about how to proceed in the litigation phase of a case

necessarily involve discretion. Lee v. Comm ssioner, 113 T.C at

150. We therefore conclude, as this Court did in Beagles v.

Conmi ssi oner, supra, that it was not an abuse of discretion for

respondent to deny abatenment of interest for the period April 15,
1984, through May 8, 1992.

Beagl es v. Conm ssioner, supra, does not provide us with

gui dance for periods after May 8, 1992, because in that case the

Comm ssioner granted interest abatenment to the taxpayer for the
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period May 8, 1992, through April 15, 1999. W therefore nust
review the events that occurred after May 8, 1992, to determ ne
whet her respondent abused his discretion.

B. May 9, 1992, Through Septenber 1993

From May 9 to August 14, 1992, respondent was involved in
litigation before this Court concerning the pre- TEFRA Swant on
prograns. In accordance with our holding above, it was not an
abuse of discretion for respondent to deny interest abatenent for

that period. See Lee v. Conm ssioner, supra at 150.

After the conpletion of the pre-TEFRA Tax Court litigation,
Ms. Sullivan negotiated with counsel for the TEFRA Swant on
prograns regarding the final ternms of settlement until Septenber
1993. The TEFRA Swanton settl enent work was added to Ms.
Sullivan’s normal casel oad. According to her testinony, because
she was not assisted by any other attorney, she could not
finalize the terns of settlenent while briefing the pre-TEFRA
cases. The settlements could have been conpleted nore quickly if
nore than one person had regularly been working on them
Arguably, respondent made a managerial error when he assigned
only one enployee to handle the settlenent of all of the TEFRA
partnerships. This managerial decision contributed to the del ay
in the resolution of petitioner’s case after the overal

settl enent was reached.
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Under current |aw, section 6404(e) woul d authorize abat enent
of interest during periods in which the settlenent of the
Wl shire case was del ayed as a result of nanagerial errors.
However, the | anguage added to section 6404(e) permtting the
abatenent of interest for unreasonable errors or delays in
perform ng managerial acts applies only to tax years begi nning
after July 30, 1996, and thus does not apply in the present case.
Taxpayer Bill of Rights 2, Pub. L. 104-168, sec. 301(c), 110
Stat. 1452, 1457 (1996).

For years prior to 1996, section 6404(e) allows interest
abatenent only for errors or delays by an officer or enployee of
the IRS in performng mnisterial acts. Respondent’s decision to
assign only one attorney to the Swanton TEFRA cases was not a
m nisterial act, because the decision required discretion and

judgnent. See Mekulsia v. Conmm ssioner, T.C Menp. 2003-138;

Beagl es v. Conmi ssioner, supra; Jacobs v. Comm ssioner, T.C.

Meno. 2000-123; sec. 301.6404-2T(b)(2), Exanples (4) and (5),
Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13,
1987). The settlenent negotiations that lasted until Septenber
1993 also were not mnisterial. Therefore, through Septenber
1993, the delay was not due to a mnisterial act. However,
further analysis is necessary in order to determ ne whether any
mni sterial errors by respondent contributed to the subsequent

delays in petitioner’s case.
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C. Cctober 1993 Through July 9, 1997

After the terns of settlenment were resolved, it took M.
Sull'ivan a nunber of years to send out closing agreenents to the
Wl shire investors because she was attenpting to get the consent
of all the Wlshire investors and settle on the partnership
level. At some point, M. Sullivan changed her m nd and deci ded
to send an individual closing agreenent to each Wlshire
i nvestor. Because Ms. Sullivan's inplenentation of this
settlenment strategy was not mnisterial, no abatenent is required
for the period when she was attenpting to obtain unani nous
consent fromthe WIlshire partners, including fromthe
nonconsenting WIlshire investor. Nothing in the record indicates
when Ms. Sullivan nade the decision to change the settl enent
strategy, or when she actually sent out the individual closing
agr eenent s.

Recently, this Court held that it was not a mnisterial
error for respondent to send out closing agreenents for a simlar

Swant on partnership as |late as Septenber 9, 1995. Deverna v.

Commi ssioner, T.C. Menp. 2004-80. |If an even greater delay were

shown, a further exam nation of respondent’s actions after that
date woul d be warranted. However, petitioner has not presented
any evidence, from Asher’s TMP or otherw se, that indicates when
respondent sent out Asher’s closing agreenent. |In fact, the only

date in the record relevant to Asher’s closing agreenent is the
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date Asher’s TMP signed it, July 9, 1997. Wthout nore
i nformati on about when Asher’s TMP received the closing
agreenent, or when Ms. Sullivan sent it out, we cannot find that
there was a delay by respondent in performng a mnisterial act,
since the additional delay in this instance was likely the result
of the problemw th the nonconsenting WIlshire partner’s
acceptance and the eventual failure of Ms. Sullivan’s settl enent
strategy. Therefore, it was not an abuse of discretion for
respondent’s Appeals officer to deny interest abatenent for the
period Cctober 1993 through July 9, 1997.

D. Decenber 11, 1998, Through Auqust 1, 1999

After the Asher closing agreenent was countersigned,
respondent adjusted petitioner’s 1983 and 1984 returns accordi ng
to the terns of the closing agreenent and, on August 20, 1999,

i ssued petitioner the notice of adjustnent. Respondent followed
regular I RS procedures in the processing of petitioner’s notice
of adjustment, and there is no evidence that respondent was
dilatory in performng a mnisterial act during this period. W
conclude that it was not an abuse of discretion for respondent to
deny petitioner’s request for interest abatenent for the period

Decenber 11, 1998, through August 1, 1999.

Deci sion will be entered

under Rul e 155.




