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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

DAWSON, Judge: Respondent determ ned deficiencies in

petitioner’s Federal incone taxes of $3,089 for 2004 and $4, 213
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for 2005 and accuracy-rel ated penalties under section 6662(a)?! of
$815. 40 for 2004 and $842.60 for 2005.

After concessions,? the issues we nust decide are:

(1) Whether petitioner was a statutory enployee for 2004 and
2005 entitled to report his incone and expenses on Schedul e C,
Profit or Loss From Busi ness, or a comon | aw enpl oyee whose
deductions for those years were reportable on Form 2106, Enpl oyee
Busi ness Expenses, and Schedule A, Item zed Deductions, subject
to the 2-percent limtation inposed on m scell aneous item zed
deducti ons under section 67(a) and (b);

(2) whether petitioner has substantiated cl ai ned enpl oyee
busi ness expense deductions in 2004 and 2005 for m | eage,
depreci ation, section 179 expenses, and a repair with respect to
hi s personal vehicle; and

(3) whether petitioner is liable for accuracy-rel ated

penal ties for 2004 and 2005.

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.

’Petitioner conceded that he is not entitled to charitable
contribution deductions for cash contributions of $2,225 for 2004
and $1,887 for 2005 and deductions for travel and entertai nnent
expenses of $680 for 2004 and $3,112 for 2005. Respondent had
di sal l owed the charitable contribution deductions for |ack of
substantiation and the travel and entertai nnent expense
deducti ons because they were reinbursed by petitioner’s enpl oyer.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
i ncorporated herein by this reference. Petitioner resided in
Tennessee when he filed his petition.

During 2004 and 2005 petitioner worked as an outside
sal esman for Cooper Container Corp. (Cooper), and for a brief
period in 2004 he worked for G eathouse Packagi ng. He had worked
for Cooper since 1992 as an account manager. |In 2004 and 2005
Cooper paid petitioner a salary and quarterly comm ssions for
taking orders for cardboard containers and packagi ng. He worked
mai nly out of his vehicle and his hone. Petitioner was required
by Cooper to work 40 hours per week during business hours and to
report to its place of business for neetings once or twice a
week. He could not wear casual clothes in Cooper’s offices or
when calling on customers. Cooper had the right to discharge
petitioner at will.

Cooper provided petitioner with the foll ow ng benefits: A
$5,000 life insurance policy; 3 weeks of annual paid vacation
| eave; sick |eave; health insurance; and a section 401(k)
retirement plan.

In 2004 and 2005 Cooper |eased a Mazda for petitioner’s
busi ness use at the corporation’s expense and allowed himto use

it for sone personal purposes. Petitioner regularly submtted
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weekl y expense reports to Cooper that contained detail ed
information regarding his auto m |l eage, neals and entertai nnent,
and the persons contacted at the conpanies served. He also
submtted a m | eage | og each nonth wth odoneter figures. Cooper
rei mbursed petitioner for the autonobile m | eage expenses and
ot her busi ness expenses related to his work as an outsi de
sal esman of its products.

At tinmes during the years at issue petitioner used his
personal sport utility vehicle, a Jeep Cherokee in 2004 and a
Ford Expedition in 2005, to nmake sone deliveries to custoners, to
deliver sanples for design work to Cooper’s offices, or to return
bad products. Petitioner was not reinbursed by Cooper for
busi ness travel in his personal vehicle. Petitioner kept no
records regarding the busi ness use of the Jeep Cherokee and the
Ford Expedition. He kept no record of the deliveries to
custoners and no m | eage records. In 2005 he had the
transm ssion reconditioned in his Ford Expedition for $1,629 and
claimed a repair expense of $818 on his Federal incone tax return
based on 50 percent business use.

Janmes C ark, an unenrolled return preparer, prepared
petitioner’s 2004 and 2005 Federal inconme tax returns. On Form
4562, Depreciation and Anortization, for 2004 petitioner clained a
section 179 expense deduction of $4,000 on his personal vehicle,

the Jeep Cherokee, based on business use of 80.67 percent, with an
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estimated 7,004 business mles driven. For 2005 he erroneously
cl ai mred on Form 4562 a depreciation deduction of $1,537 on the
Jeep Cherokee, rather than the Ford Expedition which he then
owned, based on business use of 93.37 percent with an estinmated
26,148 mles driven.

Respondent disall owed car expenses of $3,571 for 2004 and
$8, 008 for 2005 that petitioner clainmed on his tax returns. These
expenses included anmounts clained for mleage for using his
personal vehicle for sonme all eged business purposes.

On his Federal incone tax returns petitioner clainmed
deductions on Schedul e C of $4,745 for 2004 and $6, 438 for 2005.
Respondent determned in the notice of deficiency that the
deductions were inproperly clained on Schedule C and shoul d have
been cl ai med on Schedul e A as enpl oyee busi ness expenses, which
are subject to the 2-percent adjusted gross incone limtation.
Respondent determ ned that petitioner was a comon | aw enpl oyee
and not a statutory enployee. The Forns W2, Wage and Tax
Statenment, which petitioner received from Cooper did not indicate
in box 13 that petitioner was a statutory enpl oyee. Cooper
w t hhel d Federal taxes as well as Social Security and Medicare

taxes frompetitioner’s wages and conm ssi ons.



OPI NI ON

Burden of Proof

As a general rule, the Comm ssioner’s determ nation of a
taxpayer’s liability is presunmed correct, and the taxpayer bears
t he burden of proving that the determnation is inproper. See

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

However, pursuant to section 7491(a), the burden of proof on
factual issues that affect the taxpayer’s tax liability may be
shifted to the Comm ssioner where the “taxpayer introduces

credi ble evidence with respect to * * * such issue.” The burden
will shift only if the taxpayer has, inter alia, conplied with
substantiation requirenents pursuant to the Internal Revenue Code,
mai nt ai ned required records and “cooperated with reasonabl e
requests by the Secretary for witnesses, information, docunents,
nmeetings, and interviews”. Sec. 7491(a)(2). Petitioner has not
asserted that the burden of proof has shifted to respondent.

Mor eover, petitioner has neither conplied with the substantiation
requi renents nor naintained the required records. Accordingly,

t he burden of proof remains on petitioner.

1. Empl oyment d assification

A. Statutory Enpl oyee

A statutory enployee may properly reflect business incone and
expenses in full on Schedule C of Form 1040, U.S. I ndividual

I ncone Tax Return, and thereby avoid the Schedule Alimtations on
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t he deduction of enpl oyee busi ness expenses and the phaseout of

item zed deductions.® See Prouty v. Comm ssioner, T.C Meno.

2002- 175 (citing Rev. Rul. 90-93, 1990-2 C. B. 33). An individual
qualifies as a statutory enpl oyee pursuant to section 3121(d)(3)
only if such individual is not a comon | aw enpl oyee pursuant to

section 3121(d)(2). Ewens & MIller, Inc. v. Conm ssioner, 117

T.C. 263, 269 (2001). Section 3121(d) defines enployee, in
pertinent part, as follows:
(1) any officer of a corporation; or

(2) any individual who, under the usual conmon | aw
rules applicable in determ ning the enpl oyer-enpl oyee
rel ati onship, has the status of an enpl oyee; or

(3) any individual (other than an individual who is
an enpl oyee under paragraph (1) or (2)) who perforns
services for renuneration for any person--

* * * * * * *

(D) as a traveling or city sal esman, other
than as an agent-driver or conm ssion-driver,
engaged upon a full-tinme basis in the solicitation
on behalf of, and the transm ssion to, his
princi pal (except for side-line sales activities on
behal f of sone other person) of orders from
whol esal ers, retailers, contractors, or operators
of hotels, restaurants, or other simlar
establi shnments for nerchandi se for resale or
supplies for use in their business operations;

3General ly, an enployee may deduct unrei nbursed enpl oynent
expenses on Schedul e A subject to an overall 2-percent of
adjusted gross incone limtation. See secs. 62(a), 67(a). A
statutory enpl oyee is not an enpl oyee for purposes of sec. 62.
See sec. 3121(d); Prouty v. Comm ssioner, T.C Meno. 2002-175.
As the Court concludes, infra, that petitioner is not a statutory
enpl oyee, petitioner’s expenses are subject to this overall 2-
percent of adjusted gross incone |[imtation.
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if the contract of service contenpl ates that
substantially all of such services are to be perforned
personal |y by such individual; except that an individual
shall not be included in the term *“enpl oyee” under the
provi sions of this paragraph if such individual has a
substantial investnment in facilities used in connection
with the performance of such services (other than in
facilities for transportation), or if the services are
in the nature of a single transaction not part of a
continuing relationship wwth the person for whomthe
services are perforned; * * *

Because an individual qualifies as a statutory enpl oyee only
if the individual is not a common | aw enpl oyee, the Court wll
initially decide whether petitioner was a common | aw enpl oyee of
Cooper.

B. Commobn Law Enmpl oyee

Whet her an individual is an independent contractor or a

comon | aw enpl oyee is a question of fact. See Ware v. United

States, 67 F.3d 574 (6th Cir. 1995); Wber v. Conm ssioner, 103

T.C. 378, 386 (1994), affd. 60 F.3d 1104 (4th Cr. 1995).
Doubt ful questions should be resolved in favor of enpl oynent.

Breaux & Daigle, Inc. v. United States, 900 F.2d 49, 52 (5th G

1990). Cenerally, petitioner has the burden of proving error in
respondent’s notice of deficiency determnation that he was a

comon | aw enpl oyee. See Rule 142(a); Profl. & Executive Leasing,

Inc. v. Conmm ssioner, 89 T.C 225, 231 (1987), affd. 862 F.2d 751

(9th Cir. 1988).
In determ ni ng whether a worker is a common | aw enpl oyee or

an i ndependent contractor, the Court generally considers: (1) The
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degree of control exercised by the principal; (2) which party
invests in work facilities used by the individual; (3) the
opportunity of the individual for profit or loss; (4) whether the
princi pal can discharge the individual; (5) whether the work is
part of the principal’s regular business; (6) the permanency of
the relationship; (7) the relationship the parties believed they
were creating; and (8) the provision of enployee benefits. See

Ewens & MIller, Inc. v. Comm ssioner, supra at 270; Wber v.

Conmi ssioner, supra at 387. Al the facts and circunstances of

each case are considered, and no single factor is dispositive.

1. Deqree of Control

The degree of control necessary to find enpl oyee status
varies with the nature of the services the worker provides.
Al t hough petitioner had sone independence and flexibility in
pl anning his sales work and contacting custonmers in pronoting his
enpl oyer’ s products, Cooper retained and exerci sed consi derable
control over petitioner’s activities. He was an at-w || enpl oyee,
as were all who worked for Cooper. He was subject to dismssal;
he was required to attend regul ar weekly neetings at the Cooper
facility; he had to keep normal business hours; he was required to
work a m ni mum of 40 hours per week; he had to observe Cooper’s
no-j eans dress code; his productivity was periodically checked,;

and Cooper’s officers treated himas an enployee. Thus, we find
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t hat Cooper had a right of control over petitioner sufficient for
an enpl oynent rel ationship.

2. | nvestnent in Facilities

The parties have stipulated that petitioner’s work for Cooper
did not involve a risk of financial |oss. Cooper invested in the
facilities, but petitioner did not. The fact that petitioner
mai nt ai ned a hone office, standing al one, does not constitute a
sufficient basis for a finding of independent contractor status.

See Colvin v. Conmi ssioner, T.C. Menp. 2007-157, affd. 285 Fed.

Appx. 157 (5th Cr. 2008). Furthernore, Cooper provided
petitioner with a vehicle for his sales work in 2004 and 2005 and
rei nbursed himfor his travel expenses. This factor supports
comon | aw enpl oyee st at us.

3. Opportunity for Profit or LoSss

Petitioner was paid a salary and conmm ssions, with periodic
reconciliations. There is no evidence that petitioner otherw se
had any opportunity for profit or |loss while he worked for Cooper.
This factor weighs in favor of petitioner’s being a conmon | aw
enpl oyee.

4. Ri ght To Di schar ge

Where the principal retains the right to di scharge a worker,
it is indicative of an enpl oyer-enpl oyee rel ationship. 1d.
Cooper retained the right to discharge petitioner at will. This

factor weighs in favor of common | aw enpl oyee st at us.
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5. I nteqgral Part of Requl ar Busi ness

Petitioner’s services were an integral part of Cooper’s
regul ar business of manufacturing and selling cardboard shi pping
contai ners and packaging. Petitioner nade sal es presentations and
solicited orders for cardboard shipping containers and packagi ng
for Cooper. Petitioner’s sales were therefore a key factor in
Cooper’s business. Wuere work is part of the principal’s regular

business, it is indicative of enployee status. Sinpson v.

Comm ssioner, 64 T.C. 974, 985, 989 (1975). Accordingly, this

factor weighs in favor of petitioner’s being a common | aw
enpl oyee.

6. Per manency of Rel ati onship

There has been a significant permanency of the relationship
bet ween petitioner and Cooper. Petitioner has worked for Cooper
since 1992. Permanency of a working relationship is indicative of
common | aw enpl oyee status. Thus the | engthy working rel ationship
bet ween Cooper and petitioner weighs in favor of petitioner’s
bei ng a common | aw enpl oyee.

7. Rel ati onship the Parties Thought They Created

Wil e petitioner and Cooper had no witten enpl oynent
contract, the relationship the parties thought they were creating
was shown by the testinony of Cooper’s vice president. She
testified that Cooper retained the right to discharge petitioner;

retai ned other controls over his enploynent; elected not to check
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the box 13 on Forns W2 indicating that petitioner was a statutory
enpl oyee; w thheld i ncone taxes, enploynent taxes, and Medicare
taxes; and provi ded several enployee benefits. Her testinony
shows that the nature of the relationship Cooper thought it was
creating with petitioner was that of enployer-enployee. This
factor weighs in favor of finding that petitioner was a common | aw
enpl oyee during the years at issue.

8. Provi si on for Enpl oyee Benefits

Benefits such as health insurance, |life insurance, paid
vacations, and retirenent plans are typically provided to

enpl oyees. Weber v. Conmm ssioner, 103 T.C at 393-394.

Petitioner received 3 weeks of annual paid vacation, health
insurance, a life insurance policy, and sick | eave and
participated in Cooper’s section 401(k) retirement plan. Cooper
al so provided petitioner wwth a conpany car and rei nbursed himfor
hi s busi ness expenses with the exception of cell phone, hone
phone, honme conputer, Internet services, and hone fax expenses,
whi ch respondent all owed as nonrei nbursabl e expense deducti ons.
Al'l of these benefits clearly support a finding that petitioner
was a common | aw enpl oyee during 2004 and 2005.

We realize, as petitioner testified, that the IRS audited his
1995 and 1996 incone tax returns to determ ne whether he qualified
as a statutory enployee. Because the auditor agreed with

petitioner that he was then qualified as a statutory enpl oyee,
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petitioner continued using that sanme status in his incone tax
returns for later years. It was not until the audit for 2004 and
2005 that respondent again chall enged petitioner’s clained
statutory enpl oyee status. As the Court informed petitioner, each
t axabl e year stands al one, and the Comm ssioner may challenge in a
succeedi ng year what was condoned or agreed to in a previous year.

Auto. Cub of Mch. v. Conm ssioner, 353 U S. 180 (1957); Rose V.

Conm ssioner, 55 T.C. 28 (1970). Thus the IRS' s failure to

chal l enge petitioner’s clainmed statutory enpl oyee status during
the prior years does not entitle petitioner to that status for the
years in suit.

9. Concl usi on

Even though there are sone aspects of petitioner’s work
i ndi cating i ndependent contractor status and therefore the
possibility that he may have been a statutory enpl oyee during the
years at issue, our analysis of the applicable factors strongly
supports the conclusion that petitioner was a common | aw enpl oyee
of Cooper. Hence petitioner is precluded frombeing a statutory

enpl oyee pursuant to section 3121(d)(3). See Ewens & Mller, Inc.

v. Comm ssioner, 117 T.C. at 269. Accordingly, he is not entitled

to deduct expenses on Schedule C.

[, Petitioner’s Deductions Relating to Personal Vehicle
Expenses, Depreciation, Section 179 Expenses, and a Repair

In view of our conclusion that petitioner is not entitled to

deduct expenses on Schedule C, we nmust now deci de whet her
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petitioner is entitled to deduct expenses incurred in connection
with his enploynent on Schedule AL See sec. 67(a).

A. Schedul e A Deducti ons

An individual perform ng services as an enpl oyee may deduct
m scel | aneous item zed expenses incurred in the performance of
services as an enployee only to the extent such expenses exceed 2
percent of the individual’s adjusted gross incone. Sec. 67(a).

B. Ceneral Deduction Rul es

Deductions are a matter of |egislative grace, and the
t axpayer bears the burden of proving that he is entitled to any

cl ai nred deducti ons. | NDOPCO, Inc. v. Conm ssioner, 503 U S. 79,

84 (1992); New Colonial Ice Co. v. Helvering, 292 U S. 435, 440

(1934). Taxpayers nust maintain records relating to their
expenses and nust prove their entitlenent to all clained
deductions, credits, and expenses in controversy. See sec. 6001,
Rul e 142(a).

Pursuant to section 162(a), a taxpayer is entitled to deduct
all of the ordinary and necessary busi ness expenses paid or
incurred during the taxable year in carrying on a trade or
busi ness. The deduction for an enpl oyed individual’s unrei nbursed
busi ness expenses under section 162 is clained on Form 2106 and
included in the m scellaneous item zed deductions cl aimed on Form
1040 Schedule A. Expenses incurred in the performance of services

as an enployee are to be reported and nenorialized as required by
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t he regul ati ons pronul gated under section 162. See sec. 1.162-
17(a), Inconme Tax Regs. The taxpayer bears the burden of proving
that the claimed expenses were ordi nary and necessary according to
section 162. The enpl oyee nust show the rel ati onship between the

expendi tures and the enploynent. See Evans v. Conm ssioner, T.C

Meno. 1974-267, affd. in part and revd. in part on another ground
557 F.2d 1095 (5th Gr. 1977). In certain instances the taxpayer
must neet specific substantiation requirenents in addition to the
requi renents of section 162. See sec. 274.

I f a clainmed expense (other than one subject to heightened

scrutiny under section 274) is not fully substantiated, we are

permtted to esti mate the expense when we are convinced fromthe

record that the taxpayer has incurred it. GCohan v. Conmm Ssioner,

39 F.2d 540, 543-544 (2d Cr. 1930); Vanicek v. Comm ssioner, 85

T.C. 731, 742-743 (1985); Sanford v. Comm ssioner, 50 T.C. 823,

827-828 (1968), affd. per curiam412 F.2d 201 (2d Gr. 1969); sec.
1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014 ( Nov.
6, 1985). However, the taxpayer must present credi ble evidence
that provides a rational basis for our estimate. Vanicek v.

Commi ssi oner, supra at 743. Petitioner has presented no evidence

t hat woul d provi de a reasonabl e basis upon which we can estimate

any expense under the Cohan rule.



C. Vehicle MIeage

Vehicl e m | eage deductions are subject to the strict
substantiation requirenments of section 274(d). \Were a taxpayer
fails to establish that his records satisfy the hei ghtened
substantiation requirenments of section 274(d), the expenses wl|
not be al |l owabl e.

Section 274(d) applies, in part, to the use of “listed
property”, which includes passenger autonobiles. To deduct such
expenses, the taxpayer nust substantiate by adequate records or
sufficient evidence to corroborate the taxpayer’s own testinony:
(1) The anpbunt of the expenditure or use, which includes mleage
in the case of autonobiles; (2) the tinme and place of the travel,
or use; and (3) the business purpose of the expense. 1d.

To satisfy the adequate records requirenment of section 274, a
t axpayer must naintain records and docunentary evidence that in
conbi nation are sufficient to establish each elenent of an
expenditure or use. Sec. 1.274-5T(c)(2), Tenporary |Incone Tax
Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). Although a
cont enporaneous | og is not required, corroborative evidence to
support a taxpayer’s reconstruction of the elenents of the
expendi ture or use nust have “a high degree of probative value to
el evate such statenment” to the level of credibility of a
cont enpor aneous record. Sec. 1.274-5T(c)(1), Tenporary I|Incone Tax

Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).
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In lieu of substantiating the actual anmount of any
expenditure relating to the business use of a passenger
autonobil e, a taxpayer may use a standard m | eage rate as
established by the IRS. See sec. 1.274-5(j)(2), Income Tax Regs.
The standard mleage rate is to be nultiplied by the nunber of
business mles traveled. The use of the standard m | eage rate
establi shes only the anbunt deened expended with respect to the
use of a passenger autonobile. The taxpayer nmust still establish
the anount (i.e., business mleage), the tinme, and the business
pur pose of each use.

Petitioner clainmed in his 2004 incone tax return a section
179 expense deduction of $4,000 for his personal 2001 Jeep
Cher okee, placed in service on January 13, 2004, based on 80.67
percent business use, and in his 2005 return a depreciation
deduction of $1,537, based on 93. 37 percent business use. For
2004 he clained 7,004 business mles and for 2005 he cl ai ned
26, 148 business mles. At trial he admtted that he had no
records to substantiate these cl ai med deductions or the business
mles driven in those years and no records of any of the
deliveries made to Cooper’s custoners. The anounts clained for
busi ness use of the Jeep Cherokee were only estimates. He
testified that he did not even use the Jeep Cherokee in 2005 but
bought a used Ford Expedition in that year and used it for

personal as well as sone business purposes. He also testified
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that the Jeep Cherokee and the Ford Expedition were probably not
used nore than 50 percent for business, even though he reported
80. 67 percent business use in 2004 and 93. 37 percent business use
in 2005. W think his estimates were greatly exaggerated and not
supported by any contenporaneous or permanent records. Petitioner
further clainmed a repair expense of $818 for replacing the
transm ssion in his personal Ford Expedition.

In the notice of deficiency respondent disallowed all of the
deductions for vehicle expenses, depreciation, section 179
expenses, and the repair because of inadequate substantiation. W
agree with respondent. It is clear on this record that petitioner
did not maintain the necessary books and records required to
substantiate his clainmed business expense deductions for the use
of his personal vehicle during the years in issue in accordance
with the provisions of sections 6001 and 274 and the regul ati ons
t hereunder. Therefore, we hold that petitioner failed to prove
that he is entitled to any enpl oyee busi ness expense deductions in
excess of those respondent all owed.

V. Section 6662(a) Accuracy-Rel ated Penalties

Section 7491(c) inposes on the Conmm ssioner the burden of
production in any court proceeding with respect to the liability
of any individual for penalties and additions to tax. Hi gbee v.

Comm ssioner, 116 T.C 438, 446 (2001). In order to neet the

burden of production under section 7491(c), the Comm ssioner need
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only make a prima facie case that inposition of the penalty or
addition to tax is appropriate. On the basis of our findings
herein, respondent has net his burden of production with respect
to the disallowed deductions. Petitioner did not nmake a
reasonabl e attenpt to conply with the law in sone respects or
mai nt ai n adequate records with respect to his clainmed deductions.

Respondent determ ned that petitioner is liable for the
accuracy-rel ated penalties under section 6662(a) for 2004 and
2005. Section 6662(a) inposes a 20-percent penalty on the portion
of an underpaynent attributable to any one of various factors,

i ncl udi ng negligence or disregard of rules or regulations. See
sec. 6662(b)(1). “Negligence” includes any failure to nmake a
reasonabl e attenpt to conply with the provisions of the Internal
Revenue Code, including any failure to keep adequate books and
records or to substantiate itens properly. See sec. 6662(c); sec.
1.6662-3(b) (1), Inconme Tax Regs.

Section 6664(c) (1) provides that the penalty under section
6662(a) shall not apply to any portion of an underpaynment if it is
shown that there was reasonable cause for the taxpayer’s position
and that the taxpayer acted in good faith with respect to that
portion. The determ nation of whether a taxpayer acted with
reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account all the pertinent facts and

circunstances. Sec. 1.6664-4(b)(1), Inconme Tax Regs. The nost
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inportant factor is the extent of the taxpayer’s effort to assess
his proper tax liability for the year. |1d.

W i npose no accuracy-rel ated penalties against petitioner
with respect to the issue of whether he was a statutory or conmon
| aw enpl oyee during 2004 and 2005. W concl ude on these
particular facts and circunstances that petitioner acted
reasonably and in good faith because he relied on respondent’s
determnation in a prior audit for the 1995 and 1996 taxabl e years
that he qualified as a statutory enployee entitled to use Schedul e
C for tax purposes. See sec. 1.6664-4(b)(1), Incone Tax Regs.;

see also Tesar v. Commi ssioner, T.C Meno. 1997-207; De Boer V.

Conmi ssioner, T.C. Menp. 1996-174; Balis v. Conmi ssioner, T.C

Meno. 1992-34, affd. w thout published opinion 987 F.2d 770 (5th
Cr. 1993).

As to petitioner’s concessions that he is not entitled to the
unsubstantiated charitable contribution deductions he clainmed for
2004 and 2005 and the clained travel and entertai nnment expenses
whi ch were reinbursed by his enployer, we sustain the accuracy-
related penalties pursuant to section 6662(a) because of
petitioner’s disregard of rules or regulations.

Finally, we sustain respondent’s determ nation of accuracy-
related penalties with respect to petitioner’s clained business
expense deductions pertaining to his personal vehicle. Here again

petitioner disregarded the substantiation rules or regul ations.



In view of petiti
submtted to his
vehicl e m | eage,
t hi nk petitioner

separate records
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oner’s detail ed expense reports required to be
enpl oyer, Cooper, for reinbursenment of the | eased
and for his neal and entertai nment expenses, we
was well aware of his responsibility to maintain

to support his clainmed expense deductions for any

busi ness use of his personal sport utility vehicle. He was

negligent in fai

ing to do so. Accordingly, we hold that he is

liable for the accuracy-related penalties with respect to such

unsubst anti at ed deducti ons.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




