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MVEMORANDUM OPI NI ON

COHEN, Judge: Respondent determined a deficiency of $35,074

in petitioner’s Federal inconme tax for 2005 and additions to tax

of $7,891.65 under section 6651(a)(1) for failure to file a

return, $5,962.58 under section 6651(a)(2) for failure to pay

and $1, 406. 87 under section 6654 for failure to nake

estimated tax paynents. The issues for decision are whet her
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petitioner has shown (1) any errors in the notice of deficiency,
or (2) that he is entitled to any deductions related to his body
shop business. As discussed bel ow, none of the facts have been
stipulated, and the evidence is too sparse for neani ngful
findings of fact. Unless otherw se indicated, all section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.

Backgr ound

Petitioner resided in Al abanma at the tinme that he filed his
petition. During 2005, petitioner operated a body shop. He
recei ved nonenpl oyee conpensation of $109, 789 from AWC Carri ers,
Inc., during 2005.

Petitioner started his body shop business in 2005. He
pur chased equi pnent and supplies and nade paynents for services.
He did not, however, naintain records of his purchases of
equi pnent or other expenses, and he did not report to the
I nt ernal Revenue Service (IRS) any comm ssions or other paynents
to persons providing services to the body shop.

Petitioner failed to file a Federal incone tax return for
2005. The IRS prepared a substitute for return under section
6020(b) based on information reported by the payor of incone to

petitioner.
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The petition in this case had attached a formcontaining a

hodgepodge of frivolous, irrelevant, and spurious argunents

comon to petitions followng a program of tax defiance. See

Sullivan v. Commi ssioner, T.C Meno. 2010-138; Cook V.

Comm ssioner, T.C Meno. 2010-137. The formsets out a general

denial of tax liability; a claimof various deductions and
exenptions and filing status other than allowed in the statutory
notice; an assertion that the figures used “stemfromill egal

i mm grants” using the taxpayer’s Social Security nunber; an

all egation that penalties should be waived because “the |nternal
Revenue Code is so conplex and confusing”; a claimfor credit
“for the illegal tel ephone excise tax for each year”; a claimof
deducti bl e expenses of tax preparation and advice on filing (even
t hough no return was filed); and a clained | ack of records
justifying reconstruction and estimates, with a citation of and

qguot ation from Cohen v. Conmm ssioner, 266 F.2d 5 (9th Cr. 1959),

remanding T.C. Meno. 1957-172. Petitioner requested Col unbi a,
South Carolina, as the place of trial.

By notice served Septenber 29, 2009, this case was set for
trial in Colunbia on March 1, 2010. Attached to the notice
setting case for trial was the Court’s standing pretrial order,
whi ch advi ses the parties of the requirenments for preparation of
cases for trial in this Court, specifically the exchange of

docunents and stipulations in accordance with Rule 91.
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Petitioner refused to stipulate facts that should not have
been disputed. Instead, he filed a notion to shift the burden of
proof, reciting the requirenents of section 7491(a)(2), although
he had not conmplied with those requirenents. He also filed a
meritless notion for summary judgnent, seeking sunmmary
adj udi cati on based on his “affidavit of expense and deductions”.
He served on respondent’s counsel requests for adm ssions and
ot herw se denmanded concessions of his clainmed deductions and
agreenent with the allegations in the formattached to his
petition, including those that clearly have no applicability to
his factual circunstances. His clainmed deductions, totaling over
$116, 000, were based entirely on estimtes and were unsupported
by any reliable substantiation.

At the tinme of trial, petitioner continued to pursue his
frivol ous contentions even though he had been warned that
respondent’s counsel intended to seek a penalty under section
6673. His pretrial nmenorandumrepeated the allegations of the
petition and identified one witness (other than petitioner), but
that witness was not present. The proposed w tness was
petitioner’s brother; apparently, the brother was not a person
that petitioner paid to performservices during 2005, and he was
offered only as a person who observed petitioner’s body shop
operation and assisted petitioner in conpiling materials and

phot ographs in 2009. Petitioner sought a continuance, but the
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record made over the 5 nonths during which the case was set for
trial showed that a continuance was not justified and woul d not
be productive. Thus it was denied in accordance with the
standing pretrial order and Rul e 133.

Petitioner testified that he purchased equi pnent and
supplies and incurred costs for conm ssions and outside services
when he started his body shop business in 2005, but his testinony
was based solely on estinmates and percentages of the incone
received. He did not produce any paynent records or receipts or
other reliable evidence of the purchase price paid or the useful
life of any equi pnment for depreciation purposes or supplies
purchased and consuned during the year. He tendered sone
conputer printouts of equipnment and supplies available for
purchase in 2009 and phot ographs of his body shop operations
taken in 2009. The tendered nmaterials were not admtted in
evi dence but were considered as petitioner’s offer of proof.
Petitioner did not testify as to the anmount of any personal
item zed deductions that woul d exceed the standard deducti on.

Al t hough he referred to his wife, he did not provide any
testinmony sufficient to determne his correct filing status or
personal exenptions for 2005. (The notice of deficiency applied
rates applicable to single taxpayers. 1In the absence of a joint
return, petitioner’s married status would have resulted in a

hi gher tax liability.)
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At the conclusion of the trial, petitioner was told that he
m ght produce nore persuasive evidence to respondent’s counsel
and seek to reopen the record, but he has not done so.

Di scussi on

Thi s case presents another unfortunate situation where a
t axpayer has pursued argunents and prograns provi ded by an
unreliable source rather than obtaining conpetent tax advice and
substantiating his deductions. He has thus forgone otherw se
avai |l abl e tax benefits and appropriate deductions. For exanple,
if petitioner had filed a return for 2005, he m ght have el ected
under section 179 to deduct, rather than depreciate, the cost of
equi pnent purchased and placed in service that year. H's failure
to file atinmely return or to neet the other applicable
requi renents now precludes that opportunity. See Visin v.

Comm ssioner, T.C Meno. 2003-246, affd. 122 Fed. Appx. 363 (9th

Cir. 2005); Vernma v. Comm ssioner, T.C Meno. 2001-132; Fors v.

Conmi ssioner, T.C. Menp. 1998-158; Starr v. Conmmi ssioner, T.C

Meno. 1995-190, affd. without published opinion 99 F.3d 1146 (9th
Cr. 1996). H s failure to show the cost and useful life of any
equi pnent purchased and placed in service in 2005 has precl uded
an all owance for depreciation.

Respondent presented evidence of petitioner’s receipt of
nonenpl oyee conpensation from AW Carriers, Inc. That evidence

was adm tted under rules 803(6) and 902(11) of the Federal Rules
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of Evidence. Petitioner has not raised a reasonable dispute with
respect to the inconme included in the notice of deficiency for
2005, and he has inplicitly admtted recei pt of that inconme by
claimng expenses in a specific anount as a percentage of the

i ncone determ ned. See sec. 6201(d); Parker v. Conmm ssioner, 117

F.3d 785, 787 (5th Cr. 1997). He did not satisfy any of the
criteria under section 7491(a) for shifting the burden of proof
to respondent as to any itemof income or deduction. The burden
of proving error in the notice of deficiency thus remains his.

See Rule 142(a); New Colonial Ice Co. v. Helvering, 292 U S. 435,

440 (1934); Rockwell v. Conm ssioner, 512 F.2d 882, 886 (9th Cr

1975), affg. T.C. Meno. 1972-133.

Petitioner clains that he is entitled to deductions based on
his estimtes. He has not provided any expl anati on or excuse for
his failure to maintain and produce records of actual
expenditures. Hi s estimates are not perm ssible reconstructions
and are not based on any other evidence. The itens identified by
petitioner are not uncommon, and he may well have incurred
expenses in the categories that he identifies. He has not,
however, provided anything nore than speculation as to the actual
anounts spent during 2005.

When a taxpayer establishes that he has incurred a
deducti bl e expense but is unable to substantiate the exact

anount, we are, in sonme circunstances, permtted to estimte the
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deducti bl e ambunt. See Cohan v. Commi ssioner, 39 F.2d 540, 543-

544 (2d CGr. 1930). W can estimate the anmount of the deductible
expense, however, only when the taxpayer provides evidence
sufficient to establish a rational basis upon which the estimate

can be made. See Vanicek v. Conmissioner, 85 T.C. 731, 743

(1985). Petitioner’s pursuit of frivolous argunments undermn nes
his credibility and the reliability of generalized clains. W
are confident that, if he had cooperated with the IRS, sone
deducti ons woul d have been conceded on the |ikelihood that

expenses had been incurred. C., e.g., Sullivan v. Conm Ssioner,

T.C. Meno. 2010-138. When a case is tried, however, we apply the
rul es regardi ng mai ntenance of records, substantiation of
deductions, and burden and adequacy of proof. W also determ ne
adm ssibility of proof under the Federal Rules of Evidence. See
sec. 7453.

Petitioner’s photographs of itens in his shop in 2009 do not
expl ai n equi pment purchased and placed in service in 2005, and
his testinony does not cure that defect. He did not even recal
when in 2005 he comrenced his business. Although, for exanple,
we do not doubt that petitioner purchased and consuned paint in
operating a body shop, we have no way of determ ning the nunber
of gallons purchased and consuned or the prices paid in 2005.
|f, as he clains, petitioner incurred office expenses, those

expenses shoul d have been reflected in records of his incone and
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expenditures. He m ght have secured bank records or copies of
utility bills and other receipts fromthe providers of services,
but he failed to do so. He has not suggested any tenable
expl anation for the absence of reliable evidence. W have
considered the entire record and petitioner’s offer of proof, and
we see no rational basis for estimating his deducti bl e expenses.

Under section 7491(c), respondent has the burden of
production with respect to the additions to tax. Respondent
produced official records reflecting petitioner’s failure to file
a return for 2005 and the preparation of a substitute for return
under section 6020(b). These records were received in evidence
pursuant to rules 803(8) and (10) and 902(1) and (4) of the
Federal Rules of Evidence. Respondent has satisfied the burden

of production with respect to the additions to tax under section

6651(a)(1) and (2). See, e.g., Higbee v. Conmm ssioner, 116 T.C.
438, 447-448 (2001). Petitioner has not shown reasonabl e cause
for his failure to file the return. Wen asked for his reason,
he declined to answer, citing the Fifth Amendnent. Those
additions to tax will be sustained. Respondent did not, however,
present adequate information concerning petitioner’s liability
for 2004 or otherw se satisfy the burden of showi ng petitioner’s
obligation to nmake estimted tax paynents during 2005. See

Wheel er v. Conm ssioner, 127 T.C. 200, 210-212 (2006), affd. 521
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F.3d 1289 (10th G r. 2008). The addition to tax under section
6654, therefore, wll not be sustained.

Respondent has noved for a penalty under section 6673 on
the grounds that petitioner instituted these proceedi ngs
primarily for delay and/ or because petitioner’s position is
frivol ous or groundl ess. Petitioner chose an erroneous course of
action rather than conpetent tax advice, and he ignored the
war ni ngs of respondent and the rulings of the Court. As a
result, he has been a victimof his own folly. He asserts that
he has not failed to file returns before or after the single year
in issue. W have decided not to inpose a penalty, but we
caution petitioner that a penalty in an anount not in excess of
$25, 000 may be awarded if he pursues such a m sguided course in
the future.

For the reasons expl ai ned above,

Deci sion will be entered

for respondent except for the

addition to tax under section

6654.



