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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: This case is before the Court on
respondent’s notion for summary judgnment and to i npose a penalty

under section 6673 (notion for summary judgnent) and

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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petitioner’s notion to strike respondent’s notion for summary
judgnent (notion to strike).

Rul e 121(a) provides that either party may nove for summary
j udgnent upon all or any part of the legal issues in controversy.
Full or partial sunmary judgnment nay be granted only if it is
denonstrated that no genuine issue exists as to any materi al
fact, and a decision may be rendered as a matter of law. Rule

121(b); Sundstrand Corp. v. Conmm ssioner, 98 T.C. 518, 520

(1992), affd. 17 F.3d 965 (7th G r. 1994).

We conclude that there is no genuine issue as to any
material fact and that a decision nay be rendered as a natter of
I aw.

Backgr ound

Petitioner is a comercial fisherman. At the time he filed
the petition, petitioner resided in Cordova, Al aska.

On or about April 15, 1995, respondent received from
petitioner his joint Federal inconme tax return for 1994.
Petitioner listed his incone tax liability as $147. This
ltability was attributable to petitioner’s two children, whose
income tax liability petitioner elected to report on his return
on Form 8814, Parents’ Election to Report Child s Interest and
D vidends. Petitioner reported zero taxable income and no tax

due for hinself.
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On or about August 26, 1996, respondent received from
petitioner his joint Federal inconme tax return for 1995.
Petitioner reported negative taxable income and no tax due.

On or about April 15, 1997, respondent received from
petitioner his joint Federal inconme tax return for 1996.
Petitioner listed his incone tax liability as $4,040. This
liability was attributable to one of petitioner’s children ($73
reported on Form 8814), whose incone tax liability petitioner
el ected to report on petitioner’s return, and to self-enpl oynent
tax ($3,967). Petitioner reported zero taxable incone.

On or about April 15, 1998, respondent received from
petitioner his joint Federal inconme tax return for 1997.
Petitioner listed his incone tax liability as $8,121. This
liability was attributable to one of petitioner’s children ($98
reported on Form 8814), whose incone tax liability petitioner
el ected to report on petitioner’s return, and to self-enpl oynent
tax ($8,023). Petitioner reported zero taxable incone.

On June 3, 1999, respondent sent petitioner a statutory
noti ce of deficiency for 1994. Respondent determ ned a $5, 387
deficiency and a $1,077.40 penalty pursuant to section 6662(a)
for 1994. Petitioner received this notice of deficiency and
responded to it with a 15-page letter containing frivol ous and

groundl ess argunents.
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On August 10, 1999, respondent sent petitioner a statutory
noti ce of deficiency for 1995. Respondent determ ned a $97, 021
deficiency, a $4,851 penalty pursuant to section 6651(a)(1), and
a $19,404 penalty pursuant to section 6662(a) for 1995.

Petitioner received this notice of deficiency and responded to it
with a 15-page letter containing frivolous and groundl ess
argunent s.

On Decenber 2, 1999, respondent sent petitioner a letter
advising himthat his tax returns for 1996 and 1997 were under
exam nation. On Decenber 12, 1999, petitioner responded with a
two- page letter containing frivol ous and groundl ess argunents.

On April 4, 2000, respondent sent petitioner a statutory
notice of deficiency for 1996 and 1997. Respondent determ ned an
$8, 338 deficiency and a $1,667.60 penalty pursuant to section
6662(a) for 1996 and a $9, 317 deficiency and a $1, 863.40 penalty
pursuant to section 6662(a) for 1997. This notice of deficiency
was sent via certified mail to petitioner’s |ast known address--
which also is the address petitioner used in the petition and the
anmended petition. This notice of deficiency was not returned as
undel i ver abl e.

Petitioner did not petition the Court for redetermnation of
the deficiencies or penalties with respect to 1994, 1995, 1996,
or 1997. Respondent assessed petitioner’s tax liability, along

with penalties and interest, as foll ows:
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Year Assessnent Date
1994 Cct. 18, 1999
1995 Dec. 27, 1999
1996 Aug. 28, 2000
1997 Sept. 4, 2000

Respondent sent petitioner notices and demand for paynent of
t he assessnents as follows: In October 1999 for 1994, in
Decenber 1999 and February 2000 for 1995, in August and Septenber
2000 for 1996, and in Septenber 2000 for 1997. Petitioner
responded to the requests for paynment for 1994 and 1997 with
several 15-page letters containing frivol ous and groundl ess
argunent s.

On or about Decenber 28, 2000, respondent filed a notice of
Federal tax lien regarding petitioner’s incone tax liabilities
for 1994, 1995, 1996, and 1997 wth the Recording D strict of
Cordova, Anchorage, Alaska (tax lien). The tax lien listed
$9, 523. 39 owed for 1994, $164,595.94 owed for 1995, $13, 249.99
owed for 1996, and $13, 659.98 owed for 1997.

On January 3, 2001, respondent issued to petitioner a Notice
of Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320 regarding his incone tax liabilities for 1994, 1995, 1996,
and 1997 (hearing notice). Attached to the hearing notice was a
copy of the tax |ien.

On January 31, 2001, in response to the hearing notice,
petitioner submtted a 15-page letter containing frivol ous and

groundl ess argunents. Petitioner did not file a Form 12153,
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Request for a Collection Due Process Hearing; however, respondent
treated petitioner’s January 31, 2001, letter as the equival ent
of a Form 12153--i.e., as a request for a section 6330 hearing.

On February 26, 2001, respondent sent petitioner a letter
notifying himthat his case had been assigned to an Appeal s
of ficer.

On March 8, 2001, petitioner responded to respondent’s
February 26, 2001, letter with frivolous and groundl ess
argunent s.

On April 2, 2002, Appeals Oficer Donna Chilton invited
petitioner to attend a section 6330 hearing with her at 10 a. m
on April 24, 2002, in Anchorage, Al aska.

On April 15, 2002, petitioner wote to Ms. Chilton to advise
her that April 24, 2002, was not a convenient time and that he
was seeking an attorney to represent him Petitioner requested
that the hearing be held during the week of May 19, 2002, as he
woul d be in Anchorage, Al aska, during that time. M. Chilton
reschedul ed petitioner’s hearing, on the basis of his request,
for May 21, 2002.

On May 14, 2002, petitioner sent Ms. Chilton a letter in
lieu of a face-to-face hearing. Regarding 1994 and 1996,
petitioner argued that the assessnments were barred by the period
of limtations. Regarding 1995 and 1997, petitioner clainmed he

did not receive any “notices of assessnent” for 1995 and 1997 and
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conpl ai ned that the Forns 4340, Certificate of Assessnents,
Paynents, and Ot her Specified Matters, did not list the anpbunts
demanded next to the entries listing demand for paynent.?

On May 16, 2002, Ms. Chilton responded to petitioner’s My
14, 2002, letter. M. Chilton addressed each of petitioner’s
clains and attached docunents to support her concl usions.

On May 30, 2002, respondent issued a Notice of Determ nation
Concerning Collection Action(s) Under Section 6320 and/or 6330 to
petitioner regarding his 1994, 1995, 1996, and 1997 tax years
(notice of determnation). |In the notice of determ nation,
respondent determned that the tax lien should remain in place.

On June 17, 2002, petitioner tinmely filed an inperfect
petition for lien or levy action under section 6320(c) or 6330(d)
seeking review of respondent’s determ nation to proceed with
collection of petitioner’s 1994, 1995, 1996, and 1997 tax
liabilities.

On June 20, 2002, the Court ordered that on or before July
18, 2002, petitioner file a proper anended petition and pay the

filing fee.

2 A request for payment for 1997 that petitioner received
and responded to with frivol ous and groundl ess argunents,
specifically lists the anmount owed as $17,384.38. A notice for
1994 that petitioner received and responded to with frivol ous and
groundl ess argunents, specifically lists the anount owed as
$9, 567. 31.
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On June 24, 2002, petitioner sent Ms. Chilton two letters in
response to the notice of determnation. In these letters,
petitioner raised frivolous and groundl ess argunents.

On July 1, 2002, petitioner filed an anended petition for
lien or levy action under section 6320(c) or 6330(d) seeking
review of respondent’s determnation to proceed with collection
of petitioner’s 1994, 1995, 1996, and 1997 tax liabilities.

On January 16, 2003, petitioner was served with the Court’s
notice setting case for trial and standing pretrial order setting
the case for trial during the Court’s 2-week session in
Anchor age, Al aska, beginning on June 16, 2003. The Court advised
petitioner that he needed to be ready and avail able during this
2-week period to try his case.

On April 22, 2003, petitioner filed a notion to dism ss
(motion to dismss). In the notion to dism ss, petitioner stated
that the parties were in negotiations to settle the case.

On May 1, 2003, the Court ordered respondent to file a
response to petitioner’s notion to dismss on or before May 15,
2003.

On May 15, 2003, respondent filed a response to petitioner’s
notion to dismss. Respondent stated that he had nade a diligent
inquiry and found that no negotiations were currently in progress

with petitioner. Respondent further stated that he intended to
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file a notion for sunmary judgnment and woul d be requesting a
penal ty pursuant to section 6673.

On May 21, 2003, the Court denied petitioner’s notion to
dism ss. That sane day, respondent filed a notion for summary
judgnent and to inpose a penalty under section 6673 (notion for
summary judgnent). Attached as exhibits to the notion for
summary judgnent, anong ot her things, were Forns 4340, dated June
19, 2001, and conputer-generated transcripts (TXMODA), dated June
14, 2001, for petitioner’s 1994, 1995, 1996, and 1997 tax years.

On May 22, 2003, the Court ordered petitioner to file a
response to respondent’s notion for sumrary judgnment on or before
June 5, 2003, and cal endared the notion for hearing at the trial
session of the Court commencing on June 16, 2003.

After receiving a call fromthe parties that petitioner was
a fisherman and it was difficult for himto get to Anchorage,

Al aska, the Court cal endared the hearing for a date and tine
certain of 9 a.m on June 26, 2003.3
On June 26, 2003, at 9:30 a.m, petitioner’s case was

called. Petitioner failed to appear. Instead, petitioner’s

3 Pursuant to Fed. R Evid. 201, we take judicial notice of
the following facts: Cordova, Al aska, is approximately 125 to
145 mles from Anchorage, Al aska, “as the crow flies” and
approximately 390 mles away by car.

Accordi ngly, because of the distance and difficulty of
getting from Cordova to Anchorage, the Appeals officer
respondent, and the Court were willing to accommodate petitioner.
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wife, who is not an attorney or a party to this case, “appeared”’
with a “special power of attorney”. Petitioner’s wife stated
that petitioner was out on his boat fishing because it was
fishing season

After adnoni shing petitioner’s wife regarding petitioner’s
failure to appear, the Court asked respondent’s counsel if he was
prepared to file a witten notion to dismss for |ack of
prosecution. Respondent’s counsel answered that he was not. The
Court reschedul ed petitioner’s case for the next day, June 27,
2003, at 10 a.m Respondent’s counsel advised the Court that he
would file a notion to dismss for |ack of prosecution if
petitioner did not appear at that tinme, and the Court stated that
the notion would be granted if petitioner did not appear. The
Court further stated that we woul d hear argunment on respondent’s
request to inpose sanctions on June 27, 2003.

That same day, respondent filed a supplenental decl aration,
wi th attached exhibits, in support of his notion for summary
j udgnent .

On June 27, 2003, at 10:55 a.m, petitioner appeared. At
this hearing, petitioner made frivol ous and groundl ess argunents.
That same day, petitioner filed a response to respondent’s notion
for summary judgnent and inposition of a penalty that contained
frivol ous and groundl ess argunents. Petitioner also filed the

motion to strike.



Di scussi on

| . Determ nation To Proceed Wth Coll ection

Section 6320 provides that the Secretary shall furnish the
person described in section 6321 with witten notice (i.e., the
hearing notice) of the filing of a notice of |lien under section
6323. Section 6320 further provides that the taxpayer may
request admnistrative review of the matter (in the formof a
hearing) within a 30-day period. The hearing generally shall be
conducted consistent with the procedures set forth in section
6330(c), (d), and (e). Sec. 6320(c).

Pursuant to section 6330(c)(2)(A), a taxpayer may raise at
the section 6330 hearing any relevant issue with regard to the
Commi ssioner’s collection activities, including spousal defenses,
chal l enges to the appropriateness of the Comm ssioner’s intended

collection action, and alternative neans of collection. Sego v.

Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Comm ssioner, 114

T.C. 176, 180 (2000). |If a taxpayer received a statutory notice
of deficiency for the years in issue or otherw se had the
opportunity to dispute the underlying tax liability, the taxpayer
is precluded fromchall enging the existence or anmount of the
underlying tax liability. Sec. 6330(c)(2)(B); Sego v.

Conmi ssi oner, supra at 610-611; Goza v. Conmi ssioner, supra at

182-183.

Petitioner received the notices of deficiency for 1994 and
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1995. The notice of deficiency for 1996 and 1997 was sent via
certified mil to petitioner’s |ast known address--which also is
the address petitioner used in the petition and the anended
petition. This notice of deficiency was not returned as
undel i verabl e. Respondent submtted a certified mailing list to
confirmthese facts. Furthernore, petitioner did not claimthat
he did not receive the notice of deficiency for 1996 and 1997.
Accordingly, petitioner is deened to have received this notice of

deficiency. Sego v. Conmm ssioner, supra at 610-611

Petitioner chose not to file a petition for redeterm nation
in response to these notices of deficiency. Accordingly,
petitioner cannot contest the underlying deficiencies for 1994,

1995, 1996, and 1997. Sec. 6330(c)(2)(B); Sego v. Conmm ssioner,

supra; Goza v. Conmm ssioner, supra at 182-183. dains that the

limtation period for assessnent has expired are challenges to

the underlying tax liability. Boyd v. Conm ssioner, 117 T.C.

127, 130 (2001). Therefore, petitioner cannot raise these clains
in this proceeding.

VWere the validity of the underlying tax liability is not
properly in issue, we review the Comm ssioner’s determ nation for

an abuse of discretion. Sego v. Commni ssioner, supra at 610.

Petitioner’s remaining argunment appears to be that the
verification requirenment of section 6330 has not been net.

Section 6330(c) (1) does not require the Comm ssioner to rely on a
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particul ar docunment to satisfy the verification requirenent

i nposed therein. E. g., Schnitzler v. Conm ssioner, T.C Meno.

2002-159 (citing five other cases to support this principle). W
have repeatedly held that the Comm ssioner may rely on Forns 4340
or transcripts of account to satisfy the verification requirenent

of section 6330(c)(1). Homko v. Comm ssioner, T.C. Mno. 2003-

107; Schnitzler v. Comm ssioner, supra; Kaeckell v. Conmm ssioner,

T.C. Meno. 2002-114; Obersteller v. Commi ssioner, T.C Mno.

2002-106; Weishan v. Conmi ssioner, T.C. Menp. 2002-88; Lindsey V.

Comm ssioner, T.C Menp. 2002-87, affd. 456 Fed. Appx. 802 (9th

Cr. 2003); Tolotti v. Comm ssioner, T.C Meno. 2002-86, affd. 70

Fed. Appx. 971 (9th G r. 2003); Duffield v. Conmm ssioner, T.C

Meno. 2002-53; Kuglin v. Comm ssioner, T.C Meno. 2002-51.

Petitioner has not alleged any irregularity in the
assessnment procedure that would raise a question about the
validity of the assessnents or the information contained in the

Fornms 4340 or transcripts of account. See Davis v. Conm Ssioner,

115 T.C. 35, 41 (2000); Mann v. Conm ssioner, T.C Meno. 2002-48.

Accordingly, we hold that the Appeals officer satisfied the

verification requirenent of section 6330(c)(1). Cf. N cklaus v.

Comm ssioner, 117 T.C 117, 120-121 (2001).

Petitioner has failed to raise a spousal defense, nake a

valid challenge to the appropriateness of respondent’s intended
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collection action, or offer alternative neans of collection.
These i ssues are now deened conceded. See Rule 331(b)(4).

I1. Section 6673

Section 6673(a)(1l) authorizes the Court to require a
taxpayer to pay to the United States a penalty not to exceed
$25,000 if the taxpayer took frivolous positions in the
proceedings or instituted the proceedings primarily for delay. A
position maintained by the taxpayer is “frivolous” where it is
“contrary to established | aw and unsupported by a reasoned,

col orabl e argunent for change in the law.” Coleman v.

Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986); see also Hansen v.

Commi ssi oner, 820 F.2d 1464, 1470 (9th Cr. 1987) (section 6673

penal ty uphel d because taxpayer should have known cl ai m was
frivol ous).

At the hearing, the Court warned petitioner that the
argunents he was advancing were frivol ous and groundl ess, that
the argunents had been rejected by the U S. Court of Appeals for
the NNnth Grcuit (the court to which this case is appeal able),
and that we believed he filed the petition to delay coll ection.

Qur authority and wllingness to i npose penalties pursuant
to section 6673(a) on those taxpayers who abuse the protections
af forded by sections 6320 and 6330 by instituting or maintaining
actions under those sections primarily for delay or by taking

frivol ous or groundl ess positions in such actions are well
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established. Cf. Pierson v. Conmm ssioner, 115 T.C 576, 581

(2000). Petitioner filed frivolous docunents and notions with
the Court. Petitioner’s position, based on stale and neritless
contentions, is manifestly frivolous and groundl ess, and he has
wasted the tine and resources of the Court. W are convinced
that petitioner instituted and mai ntai ned these proceedi ngs
primarily for delay. Accordingly, we shall inpose a penalty of
$10, 000 pursuant to section 6673.

To reflect the foregoing,

An appropriate order and

decision will be entered.




