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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Petitioner filed a petition with this Court
in response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6330 (notice of determ nation) for 1981

t hrough 1986, 1988, and 1992.' Pursuant to section 6330(d),

1 Unless otherwi se indicated, all section references are to
(continued. . .)
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petitioner seeks review of respondent’s determ nation. The issue
for decision is whether respondent abused his discretion in
sustai ning the proposed collection action.?

FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
The first, second, third, fourth, and fifth stipulations of fact
and the attached exhibits are incorporated herein by this

ref erence. 8

Y(...continued)
the I nternal Revenue Code, as anended, and all Rul e references
are to the Tax Court Rules of Practice and Procedure. Anpunts
are rounded to the nearest doll ar.

2 Petitioner also disputes respondent’s determ nation that
he is liable for the increased rate of interest on tax-notivated
transacti ons under sec. 6621(c). As to this dispute, the parties
filed a stipulation to be bound by the Court’s determnation in
Ertz v. Comm ssioner, T.C Meno. 2007-15, which involves a
simlar issue.

3 Respondent reserved rel evancy objections to many of the
exhibits attached to the stipulations of fact. Fed. R Evid. 402
provi des the general rule that all relevant evidence is
adm ssi ble, while evidence which is not relevant is not
adm ssible. Fed. R Evid. 401 defines rel evant evidence as
“evi dence having any tendency to nmake the exi stence of any fact
that is of consequence to the determ nation of the action nore
probable or | ess probable than it would be wi thout the evidence.”
Wiile the rel evance of sonme exhibits is certainly limted, we
find that the exhibits neet the threshold definition of rel evant
evidence and are adm ssible. The Court will give the exhibits
only such consideration as is warranted by their pertinence to
the Court’s analysis of petitioner’s case.

Respondent al so objected to many of the exhibits on the
basis of hearsay. Even if we were to receive those exhibits into
evi dence, they would have no inpact on our findings of fact or on
the outcone of this case.
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Petitioner resided in Lodi, California, when he filed his
petition. At the tinme of trial, petitioner was 76 years old, his
wife (Ms. Johnson) was 71 years old, and they had been nmarried
for nore than 50 years. Petitioner and Ms. Johnson are retired.

In 1984, petitioner becane a partner in Durham Genetic
Engi neering, Ltd. 1984-4 (DCGE 84-4) and Shorthorn Genetic
Engi neering, Ltd. 1984-4 (SCE 84-4), cattle breeding partnerships
organi zed and operated by Walter J. Hoyt |1l (Hoyt).*

From about 1971 through 1998, Hoyt organi zed, pronoted, and
operated nore than 100 cattle breeding partnerships. Hoyt also
organi zed, pronoted, and operated sheep breedi ng partnerships.
From 1983 to his subsequent renoval by the Tax Court in 2000
t hrough 2003, Hoyt was the tax matters partner of each Hoyt
partnership. From approximately 1980 through 1997, Hoyt was a
Iicensed enrolled agent, and as such, he represented many of the

Hoyt partners before the Internal Revenue Service (IRS). In

4 Petitioner was also a partner in other Hoyt-rel ated
partnerships identified as TBS 87-1, TBS JV, HS Truck, and TBS
1989-3. The details of these partnerships are not in the record.
Though unclear, it appears that all adjustnments made to
petitioner’s incone tax liability for 1981-86, 1988, and 1992
arose fromhis involvenment in DGE 84-4 and SGE 84-4 only.
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1998, Hoyt’'s enroll ed agent status was revoked. Hoyt was
convi cted of various crimnal charges in 2000.5°

Beginning in 1984 until at |east 1992, petitioner clainmed
| osses and credits on his Federal incone tax returns arising from
his involvenent in the Hoyt partnerships. Petitioner also
carried back unused investnent credits to 1981, 1982, and 1983.
As a result of these | osses and credits, petitioner reported
overpaynents of tax for 1981 through 1986, 1988, and 1992, and

received refunds in the amounts cl ai ned.

> Petitioner asks the Court to take judicial notice of
certain “facts” in other Hoyt-rel ated cases and apply judicial
estoppel to “facts respondent has asserted in previous [Hoyt-
related] litigation”. W do neither.

A judicially noticeable fact is one not subject to
reasonabl e dispute in that it is either (1) generally known
within the territorial jurisdiction of the trial court or (2)
capabl e of accurate and ready determ nation by resort to sources
whose accuracy cannot reasonably be questioned. Fed. R Evid.
201(b). Petitioner is not asking the Court to take judicial
notice of facts that are not subject to reasonabl e dispute.
| nstead, petitioner is asking the Court to take judicial notice
of the truth of assertions nmade by taxpayers and the Comm ssi oner
in other Hoyt-related cases. Such assertions are not the proper
subj ect of judicial notice.

The doctrine of judicial estoppel prevents a party from
asserting in a legal proceeding a claimthat is inconsistent with
a position successfully taken by that party in a previous
proceedi ng. New Hanpshire v. Miine, 532 U S. 742, 749 (2001).
Anmong the requirenents for judicial estoppel to be invoked, a
party’s current litigating position nust be “clearly
inconsistent” with a prior litigating position. [d. at 750-751.
Petitioner has failed to identify any cl ear inconsistencies
bet ween respondent’s current position and his position in any
previous litigation.
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Respondent issued Notices of final partnership
adm ni strative adjustnents (FPAAs) to DGE 84-4 for at least its
1986 taxable year and to SGE 84-4 for its 1984 through 1986
t axabl e years.® After conpletion of the partnership-Ievel
proceedi ngs, respondent determ ned deficiencies in petitioner’s
income tax for his 1981 through 1986 tax years.’

On March 7, 2002, respondent issued petitioner a Final
Notice--Notice of Intent to Levy and Notice of Your Right to a
Hearing (final notice). The final notice included petitioner’s
outstanding tax liabilities for 1981 through 1986, 1988 and 1992.

On March 17, 2002, petitioner submtted a Form 12153,

Request for a Collection Due Process Hearing. Petitioner argued
that the proposed | evies were inappropriate and that an offer-in-
conprom se shoul d be accept ed.

Petitioner’s case was assigned to Settlenment Oficer Linda
Cochran (Ms. Cochran). Ms. Cochran schedul ed a tel ephone section
6330 hearing for April 13, 2004. On March 25, 2004, petitioner’s
representative, Terri A Merriam (M. Mrriam, requested

additional tinme to submt information to be considered during the

6 The FPAAs and other information specific to DGE 84-4"s
and SGE 84-4’'s partnership-level proceedings are not in the
record.

" It does not appear that the changes nade to petitioner’s
i ncone tax for 1988 and 1992 were nade pursuant to the orders and
decisions. The details regarding petitioner’s 1988 and 1992
taxabl e years are not in the record.
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hearing. M. Cochran extended petitioner’s deadline for
producing information to June 1, 2004.

On May 21, 2004, petitioner submtted to Ms. Cochran a
letter with 42 exhibits. On May 29, 2004, petitioner submtted
to Ms. Cochran a Form 656, O fer in Conprom se, a Form 433-A,

Coll ection Information Statenent for Wage Earners and Sel f -

Enpl oyed I ndividuals, one letter explaining the offer anount, and
three letters setting out in detail petitioner’s position
regarding the offer-in-conpromse. Petitioner’s letters included
several exhibits not provided with the May 21, 2004, letter.

The Form 656 indicated that petitioner was seeking an offer-
i n-conprom se based on either doubt as to collectibility with
speci al circunstances or effective tax adm ni stration.

Petitioner offered to pay $120,500 to conprom se his outstanding
tax liabilities for 1981 through 1996. Petitioner estinmated that
his outstanding tax liabilities for 1981 through 1986, 1988, and

1992 only were $480, 034.
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On the Form 433-A, petitioner listed the foll ow ng assets:

Asset Current Bal ance/ Val ue Loan Bal ance
Checki ng account $452 n/ a
Money mar ket account 2,738 n/ a
St ocks 30, 745 - 0-
Retirenment accounts 108, 882 - 0-
2003 Ford Crown 12, 210 - 0-
Victoria

2002 Chevrol et 4,615 - 0-
Caval i er

1988 Pace Arrow 6, 000 - 0-
not or hone

House 81, 325 $30, 119

Pasture | and 26, 325 - 0-
Tot al 273, 292 30, 119

The reported value of the retirenent accounts included only 70
percent of their then-current val ue.

Petitioner reported gross nonthly income of $3, 140,
representing petitioner’s pension/Social Security inconme of
$2, 199, Ms. Johnson’s pension/ Social Security income of $725,
net rental inconme of $155, and interest incone of $61.

Petitioner also reported the followng nonthly living expenses:
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Expense item Mont hl y expense
Food, clothing, msc. $904
Housing and utilities 1, 254
Transportation 375
Heal th care 322
Taxes (i ncone and FI CA) 408
Li fe i nsurance 14
Attorney’'s fees 414

Tot al 3, 691

In the letter explaining the offer anmount, petitioner stated
that he was offering $120, 500:

to be paid by withdrawi ng the funds fromthe retirenent

account and from other cash assets. This offer is for

all Hoyt related years to be paid in one |lunp sum

paynment. The remai nder of the retirenent funds and the

equity in the honme is needed for necessary |iving

expenses. * * * This offer amount fully pays the

majority of estimated tax liability, but does not

i ncl ude interest.
The letter also included “nedical and retirenent considerations”
and a “retirenent analysis”. Petitioner’s nedical and retirenent
considerations included: (1) Petitioner and Ms. Johnson are
retired; (2) petitioner suffers fromarthritis and nust take
medi cations and undergo therapy for his condition; (3) Ms.
Johnson suffers from high bl ood pressure and nust take
medi cations for her condition; and (4) due to their age and
health, “it is certain that they will have continuing and

substantial nedical expenses.” The retirenment analysis outlined
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the Iikelihood of increased housing and nedi cal costs as
petitioner and Ms. Johnson aged.

In the remaining three letters, petitioner alleged that he
was a victimof Hoyt’'s fraud and asserted various argunents
regardi ng the appropriateness of an offer-in-conprom se.

On Septenber 29, 2004, respondent issued petitioner a notice
of determnation. |In evaluating petitioner’s offer-in-
conprom se, respondent nmade the foll ow ng changes to the val ues
of assets reported by petitioner on the Form433-A (1)

Det erm ned that the house was worth $250, 000 instead of $81, 325;
(2) determ ned that the pasture |and was worth $52, 651 instead of
$26, 325; (3) included the full value of petitioner’s and Ms.
Johnson’s retirenent accounts instead of their 70-percent val ue;
and (4) included the quick-sale value of the vehicles and the
not or honme. Respondent determ ned that petitioner had total net
realizable equity in assets of $428, 066.

Respondent accepted petitioner’s pension and interest incone
as reported but increased the net rental incone from $155 to $165
based on petitioner’s 2003 Federal inconme tax return. Respondent
accepted the majority of petitioner’s nonthly expenses, but nade
the followi ng changes: (1) Reduced the foods, clothing, etc.
expense from $904 to $801 to reflect the national standard; (2)
reduced the housi ng expense from $1,254 to $885 to refl ect actual

docunent ed costs; and (3) disallowed the taxes expense because
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petitioner paid no Federal incone tax in 2003 and provi ded no
docunentation regarding State taxes. Regarding the possible
future increases in expenses outlined in petitioner’s letter
expl aining the offer anmount, respondent determ ned that these
were “general projections fromthe taxpayers’ representative and
may never, in fact, be incurred” and thus did not take theminto
account .

After making adjustnents to petitioner’s nonthly expenses,
respondent determ ned that $28,815 was collectible from
petitioner’s future inconme.® Respondent concl uded that
petitioner had the ability to pay $456, 881.

Because petitioner had the ability to pay substantially nore
than the anount offered, respondent rejected his offer-in-
conprom se based on doubt as to collectibility with speci al
circunstances. Respondent also rejected petitioner’s effective
tax adm nistration offer-in-conprom se because he did not have
the ability to pay his outstanding tax liability in full.

Respondent concl uded that petitioner did not offer an
acceptable collection alternative, that all requirements of |aw
and adm ni strative procedure had been net, and that respondent

coul d proceed with the proposed collection action.

8 Respondent determ ned that petitioner had nonthly
di sposabl e i ncomre of $339 and nultiplied this by 85, the nunber
of nonths remaining on the collection statute.
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In response to the notice of determ nation, petitioner filed
a petition with this Court on Novenber 1, 2004.
OPI NI ON
Section 7122(a) provides that “The Secretary may conproni se
any civil * * * case arising under the internal revenue | aws”.
Whet her to accept an offer-in-conpromse is left to the

Secretary’s discretion. Fargo v. Conmm ssioner, 447 F.3d 706, 712

(9th Gr. 2006), affg. T.C Meno. 2004-13; sec. 301.7122-1(c)(1),
Proced. & Adm n. Regs.

The regul ati ons under section 7122(a) set forth three
grounds for the conpromse of a tax liability: (1) Doubt as to
liability; (2) doubt as to collectibility; or (3) pronotion of
effective tax admnistration. Sec. 301.7122-1(b), Proced. &
Adm n. Regs. Doubt as to liability is not at issue in this
case. ®

Petitioner proposed an offer-in-conprom se based
alternatively on doubt as to collectibility with speci al
circunstances or effective tax adm nistration. Petitioner
of fered to pay $120,500 to conpromni se his outstanding tax

liabilities for 1981 through 1996, which totaled at |east

 Wiile petitioner contests his liability for sec. 6621(c)
interest, see supra note 2, he did not raise doubt as to
liability as a basis for his offer-in-conprom se.
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$480, 034. 1 Respondent determ ned that petitioner’s reasonable
coll ection potential was $456,881 and that his offer-in-
conprom se did not neet the criteria for an offer-in-conprom se
based on either doubt as to collectibility with special
ci rcunstances or effective tax adm ni stration.

Because the underlying tax liability is not at issue, our
revi ew under section 6330 is for abuse of discretion. See Seqgo

v. Conmm ssioner, 114 T.C 604, 610 (2000); Goza v. Conm ssioner,

114 T.C. 176, 182 (2000). This standard does not ask us to
deci de whether in our own opinion petitioner’s offer-in-
conprom se shoul d have been accepted, but whether respondent’s
rejection of the offer-in-conprom se was arbitrary, capricious,

or without sound basis in fact or law. Wodral v. Commi Ssi oner,

112 T.C. 19, 23 (1999); Keller v. Comm ssioner, T.C Mno. 2006-

166; Fowl er v. Commi ssioner, T.C Meno. 2004-163.

A. Ef fective Tax Adm ni stration

| f the taxpayer has the ability to pay his tax liability in
full, the Secretary nay conprom se the tax liability on the
ground of effective tax adm nistration when: (1) Collection of
the full liability will create econom c hardship; or (2)

exceptional circunstances exist such that collection of the ful

10 Petitioner estimated that his total outstanding tax
l[iabilities for 1981-86, 1988, and 1992 were $480,034. This
anount does not include his outstanding tax liabilities for 1987,
1989-91, and 1993-96. Thus, it appears that petitioner is
actual ly seeking to conprom se an anount greater than $480, 034.
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l[Tability woul d underm ne public confidence that the tax |aws are
being adm nistered in a fair and equitable nmanner; and (3)
conprom se of the liability woul d not underm ne conpliance by
taxpayers with the tax laws. Sec. 301.7122-1(b)(3), Proced. &
Adm n. Regs.

Ms. Cochran determ ned that petitioner could not afford to
pay his outstanding tax liability in full and therefore did not
qualify for an effective tax adm nistration offer-in-conprom se.
Petitioner does not argue that he has the ability to pay his tax
liability in full. Because he did not have the ability to pay
his outstanding tax liability in full, petitioner does not
qualify for an effective tax admnistration offer-in-conprom se.

See Barnes v. Conm ssioner, T.C. Menp. 2006-150; sec. 301.7122-

1(b)(3), Proced. & Admn. Regs. M. Cochran’s determ nation that
petitioner did not qualify for an effective tax adm nistration

of fer-in-conprom se was not arbitrary or capricious and was not
an abuse of discretion.

B. Doubt as to Collectibility Wth Special G rcunstances

The Secretary nay conpromse a tax liability based on doubt
as to collectibility where the taxpayer’s assets and incone are
| ess than the full anount of the assessed liability. Sec.
301.7122-1(b)(2), Proced. & Adm n. Regs. GCenerally, under the
Comm ssioner’s adm nistrative pronouncenents, an offer-in-

conprom se based on doubt as to collectibility will be acceptable
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only if it reflects the taxpayer’s reasonable collection
potential. Rev. Proc. 2003-71, sec. 4.02(2), 2003-2 C B. 517,
517. In sonme cases, the Conm ssioner will accept an offer of
| ess than the reasonable collection potential if there are
“special circunstances”. 1d. Special circunstances are: (1)

G rcunst ances denonstrating that the taxpayer woul d suffer
econom ¢ hardship if the IRS were to collect from himan anpunt
equal to the reasonable collection potential; or (2)

ci rcunst ances justifying acceptance of an anopunt |ess than the
reasonabl e coll ection potential of the case based on public
policy or equity considerations. See Internal Revenue Manual
(IRM sec. 5.8.4.3(4). However, in accordance with the
Comm ssi oner’ s gui delines, an offer-in-conprom se based on doubt
as to collectibility wwth special circunstances should not be
accepted, even when econom ¢ hardship or considerations of public
policy or equity circunstances are identified, if the taxpayer
does not offer an acceptable anbunt. See |IRMsec. 5.8.11.2.1(11)
and .2(12).

Petitioner argues that his offer-in-conprom se based on
doubt as to collectibility with special circunstances shoul d have
been accepted because coll ection of an anount equal to his
reasonabl e coll ection potential would create an econom ¢ hardship
and public policy and equity considerations justify acceptance of

an anmount | ess than his reasonable collection potential.



1. Econom ¢ Har dship

Petitioner asserts that Ms. Cochran abused her discretion by
rejecting his offer-in-conprom se because “There is no indication
t hat SO Cochran gave any substantive consideration to
Petitioner’s denonstrated special circunstances or to the fact
that he woul d experience a hardship if required to make a ful
paynment.” In support of this assertion, petitioner argues: (1)
Ms. Cochran failed to discuss petitioner’s special circunstances
in the notice of determnation; and (2) M. Cochran erroneously
determ ned petitioner’s reasonable collection potential incone
and failed to take into account his future expenses.

Section 301.6343-1(b)(4)(i), Proced. & Admn. Regs., states
t hat econom ¢ hardshi p occurs when a taxpayer is “unable to pay
his or her reasonable basic living expenses.” Section 301.7122-
1(c)(3), Proced. & Adm n. Regs., sets forth factors to consider
in evaluating whether collection of a tax liability would cause
econom ¢ hardship, as well as sone exanples. One of the exanples
i nvol ves a taxpayer who provides full-tinme care to a dependent
child with a serious long-termillness. A second exanple
i nvol ves a taxpayer who woul d | ack adequate neans to pay his
basic living expenses, were his only asset to be liquidated. A
third exanple involves a disabled taxpayer who has a fixed i ncone
and a nodest hone specially equi pped to accomopdate his

di sability, and who is unable to borrow agai nst his hone because
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of his disability. See sec. 301.7122-1(c)(3)(iii), Exanples (1),
(2), and (3), Proced. & Adm n. Regs. None of these exanples
bears any resenbl ance to this case, but instead they “describe

nmore dire circunstances”. Speltz v. Conm ssioner, 454 F.3d 782,

786 (8th Cir. 2006), affg. 124 T.C. 165 (2005); see al so Barnes

v. Comm ssioner, supra. Nevertheless, we address petitioner’s

argunment s.

a. Di scussi on of Special G rcunstances in the Notice
of Determ nation

Petitioner argues that Ms. Cochran failed “to follow proper
procedure by discussing [petitioner’s and Ms. Johnson’s] speci al
circunstances * * * what equity was considered in relation to
[their] special circunstances, and how t he special circunstances
affected her determ nation of [petitioner’s] ability to pay.”
Petitioner infers that, because the special circunstances were
not discussed in detail in the notice of determ nation, M.
Cochran failed to adequately take the circunstances into
consi derati on.

We do not believe that Appeals nust specifically list in the
notice of determ nation every single fact that it considered in

arriving at the determ nation. See Barnes v. Conmm Ssioner,

supra. This is especially true in a case such as this, where
petitioner provided Ms. Cochran with nultiple letters and
hundreds of pages of exhibits. As discussed below, M. Cochran

considered all of the argunents and information presented to her.
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G ven the anmount of information, it would be unreasonable to put
t he burden on Ms. Cochran to specifically address in the notice
of determ nation every single asserted fact, circunmstance, and
argunent presented. The fact that all of the information was not
specifically addressed in the notice of determ nation was not an
abuse of discretion.

b. Petitioner’s Reasonable Collection Potenti al

Petitioner asserts that Ms. Cochran erroneously determ ned
hi s reasonabl e collection potential by: (1) Considering 85
mont hs of petitioner’s future incone instead of 48 nonths; (2)
failing to adequately consider petitioner’s and Ms. Johnson’s
age, health, retirenent status, nedical costs, and the likelihood
of future increases in nedical and housing costs; and (3)
erroneously redeterm ning the value of petitioner’s assets and
t he amount of his expenses. Petitioner’s argunents are not
per suasi ve.

Section 5.8.5.5 of the IRM provides that, when a taxpayer
makes a cash offer to conprom se an outstanding tax liability,
only 48 nonths of future incone should be considered. Petitioner
made a cash offer, but Ms. Cochran used 85 nonths of future
incone. At trial, M. Cochran acknow edged that she shoul d have
used only 48 nonths of future incone. M. Cochran reconputed
petitioner’s reasonable collection potential using 48 nonths and

determ ned that it was $442, 338, instead of $456, 881, as
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reflected in the notice of determnation. M. Cochran testified
t hat the change woul d not have had an effect on her final
determ nati on because, using either calculation, petitioner’s
reasonabl e coll ection potential was nmuch greater than his offer
anount ($120,500). W find that Ms. Cochran’s error did not
amount to an abuse of discretion because, even when the error is
corrected, petitioner’s reasonable collection potential of
$442,338 far exceeds his offer amount of $120, 500.

Wth regard to age, health, and retirenent status,
petitioner’s argunment is not supported by the record. On his
Form 433- A, petitioner reported nmonthly nedi cal expenses of $322.
In his letter describing the offer anpbunt, petitioner represented
that he and Ms. Johnson were retired.

Ms. Cochran accepted petitioner’s nonthly nedi cal expenses
wi t hout change. Because petitioner and Ms. Johnson were
retired, Ms. Cochran considered only pension incone and ot her
i ncome not contingent upon enploynent. G ven that Ms. Cochran
accepted petitioner’s nedi cal expenses as reported and consi dered
future income consistent with the retirenment considerations
listed by petitioner, we reject petitioner’s assertion that Ms.
Cochran failed to consider his and Ms. Johnson’s age, health,
retirement status, and current nedical costs.

Petitioner’s argunent is also unavailing with regard to the

i kel i hood of future increases in nedical and housing costs.



- 19 -
Petitioner did not inform M. Cochran with any specificity that
he woul d have to pay a greater anmount of unrei nbursed nedi cal
expenses in the future, or that his housing expenses woul d
i ncrease. Instead, he made general assertions about the increase
of nedical costs as people age and about the need for sone
seniors to seek in-honme care or nursing honme care or to make
t heir houses handi capped accessi bl e.

As reflected in the notice of determ nation, M. Cochran
took into consideration the information petitioner presented, but
concl uded that “these possible future expenses are general
projections fromthe taxpayer’s representati ve and may never, in
fact, be incurred. The present offer, therefore, nust be
considered wwthin the franework of present facts.” Gven the
information presented to her, it was not arbitrary or capricious
for Ms. Cochran to ignore these speculative future costs in
maki ng her final determ nation.

Petitioner also raises challenges to various other
determ nati ons made by Ms. Cochran, including: (1) The
determ nation that the house was worth nore than what petitioner
reported; (2) the determ nation that the pasture | and was worth
nore than what petitioner reported; and (3) the reduction of his
food, clothing, etc., housing, and tax expenses. W need not
di scuss in detail these and other mnor disputes raised by

petitioner. Even assum ng arguendo that petitioner’s incone,
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expenses, and val ue of assets shoul d have been accepted as
reported, we would not find that Ms. Cochran abused her
discretion in rejecting petitioner’s offer-in-conpromse. M.
Cochran testified that, had she accepted the incone, expenses,
and val ue of assets as reported, petitioner’s reasonable
col l ection potential would have been $238, 592.

Respondent may accept an offer-in-conprom se based on doubt
as to collectibility with special circunstances even if the offer
anount is less than petitioner’s reasonable collection potential.
However, given all other considerations discussed herein, we do
not believe that Ms. Cochran abused her discretion by rejecting
an offer-in-conprom se that bore no relationship to petitioner’s
ability to pay based on his own cal cul ati ons.

C. Encour agi ng Voluntary Conpliance Wth the Tax Laws

We are also mndful that any decision by Ms. Cochran to
accept petitioner’s offer-in-conprom se based on doubt as to
collectibility with special circunstances nust be viewed agai nst
t he backdrop of section 301.7122-1(b)(3)(iii), Proced. & Adm n.

Regs.!! See Barnes v. Conm ssioner, T.C. Menp. 2006-150. That

section requires that Ms. Cochran deny petitioner’s offer-in-

11 The prospect that acceptance of an offer-in-conpromn se
w1l underm ne conpliance with the tax laws mlitates against its
accept ance whether the offer-in-conprom se is predicated on
pronotion of effective tax adm nistration or on doubt as to
collectibility with special circunstances. See Rev. Proc. 2003-
71, 2003-2 C.B. 517; IRMsec. 5.8.11.2.3; see also Barnes v.

Comm ssioner, T.C Menp. 2006-150.
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conprom se if its acceptance woul d underm ne voluntary conpliance
with tax laws by taxpayers in general. Thus, even if we were to
assune arguendo that petitioner would suffer econom c hardship, a
finding that we decline to make, we would not find that Ms.
Cochran’s rejection of petitioner’s offer-in-conpromse was an
abuse of discretion. As discussed below (in our discussion of
petitioner’s “equitable facts” argunent), we concl ude that
acceptance of petitioner’s offer-in-conprom se would underm ne
voluntary conpliance with tax | aws by taxpayers in general.

2. Public Policy and Equity Consi derations

Petitioner asserts that respondent abused his discretion by
not accepting the equitable facts of this case as grounds for an
offer-in-conprom se. |In support of his assertion, petitioner
argues: (1) The longstanding nature of this case justifies
acceptance of the offer-in-conprom se; and (2) respondent failed

to consider petitioner’s other “equitable facts”.?!?

12 Ppetitioner also argues that respondent abused his
di scretion by relying on the second exanple in | RM sec.
5.8.11.2.2(3). This section deals with effective tax
adm nistration offers-in-conprom se. See 1 Adm nistration,
| nternal Revenue Manual (CCH), sec. 5.8.11.2.2(3), at 16,378. As
di scussed above, petitioner does not qualify for an effective tax
adm ni stration offer-in-conprom se because he does not have the
ability to pay his outstanding tax liability in full. Thus, we
need not consider whether the exanple in the IRMis anal ogous to
petitioner’s case.
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a. Longst andi ng Case

Petitioner asserts that the legislative history requires
respondent to resolve “longstandi ng” cases by forgiving penalties
and i nterest which would otherw se apply. Petitioner argues
that, because this is a |ongstanding case, respondent abused his
di scretion by failing to accept their offer-in-conprom se.

Petitioner’s argunment is essentially the same consi dered and
rejected by the Court of Appeals for the Ninth Grcuit in Fargo

v. Conm ssioner, 447 F.3d at 711-712. See also Keller v.

Conmi ssioner, T.C. Meno. 2006-166; Barnes v. Conmn Ssioner, supra.

We reject petitioner’s argunent for the same reasons stated by
the Court of Appeals. W add that petitioner’s counsel
participated in the appeal in Fargo, as counsel for the amci.

On brief, petitioner suggests that the Court of Appeals know ngly
wote its opinion in Fargo in such a way as to distinguish that
case fromthe cases of counsel’s simlarly situated clients
(e.g., petitioner), and to otherw se allow those clients’
liabilities for penalties and interest to be forgiven. W do not
read the opinion of the Court of Appeals in Fargo to support that

conclusion. See Keller v. Commi ssioner, supra;, Barnes v.

Conmi Ssi oner, supra.

Respondent’s rejection of petitioner’s |ongstanding case

argunment was not arbitrary or capricious.
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b. Petitioner's O her “Equitable Facts”

Petitioner argues that respondent abused his discretion by
failing to consider the other “equitable facts” of this case.
Petitioner’s “equitable facts” include reference to: (1)

Petitioner’s reliance on Bales v. Comm ssioner, T.C Mno. 1989-

568; 1% (2) petitioner’s reliance on Hoyt's enroll ed agent status;
(3) Hoyt’'s crimnal conviction; (4) Hoyt’'s fraud on petitioner;
and (5) other letters and cases. The basic thrust of
petitioner’s argunent is that he was defrauded by Hoyt and that,
if he were held responsible for penalties and interest incurred
as aresult of his investnent in a tax shelter, it would be
i nequi tabl e and agai nst public policy. Petitioner’s argunent is
not persuasi ve.

Wi le the regul ations do not set forth a specific standard
for evaluating an offer-in-conprom se based on clains of public

policy or equity, the regulations contain two exanples. See sec.

13 Bales v. Comm ssioner, T.C. Menp. 1989-568, involved
deficiencies determ ned agai nst various investors in several Hoyt
partnerships. This Court found in favor of the investors on
several issues, stating that “the transaction in issue should be
respected for Federal income tax purposes.” Taxpayers in many
Hoyt-rel ated cases have used Bales as the basis for a reasonable
cause defense to accuracy-related penalties. This argunent has
been uniformy rejected by this Court and by the Courts of
Appeal s for the Sixth, Ninth, and Tenth Crcuits. See, e.g.,
Hansen v. Conmi ssioner, 471 F.3d 1021 (9th Cr. 2006), affg. T.C
Meno. 2004-269; Mrtensen v. Conmm ssioner, 440 F.3d 375, 390-391
(6th Gr. 2006), affg. T.C. Menp. 2004-279; Van Scoten v.
Conmmi ssi oner, 439 F.3d 1243, 1254-1256 (10th Cr. 2006), affg.
T.C. Meno. 2004-275.
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301.7122-1(c)(3)(iv), Exanples (1) and (2), Proced. & Adm n.

Regs. The first exanple describes a taxpayer who is seriously
ill and unable to file inconme tax returns for several years. The
second exanpl e describes a taxpayer who received erroneous advice
fromthe Conm ssioner as to the tax effect of the taxpayer’s
actions. Neither exanple bears any resenblance to this case.
Unl i ke the exceptional circunstances exenplified in the

regul ations, petitioner’s situation is neither unique nor
exceptional in that his situation mrrors those of numerous other
t axpayers who cl ai med tax shelter deductions in the 1980s and

1990s. See Keller v. Conm ssioner, supra; Barnes V.

Conmi ssioner, T.C. Menp. 2006-150.

O course, the exanples in the regulations are not nmeant to
be exhaustive, and petitioner has a nore synpathetic case than

the taxpayers in Fargo v. Conm ssioner, supra at 714, for whom

the Court of Appeals for the Ninth Crcuit noted that “no

evi dence was presented to suggest that Taxpayers were the subject
of fraud or deception”. Such considerations, however, have not
kept this Court fromfinding investors in the Hoyt tax shelters
to be liable for penalties and interest, nor have they prevented
the Courts of Appeals for the Sixth, Ninth, and Tenth G rcuits

fromaffirmng our decisions to that effect. See Hansen v.

Comm ssi oner, 471 F.3d 1021 (9th Cr. 2006), affg. T.C Meno.

2004- 269; Mrtensen v. Conm ssioner, 440 F.3d 375 (6th Gr
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2006), affg. T.C. Meno. 2004-279; Van Scoten v. Conm ssioner, 439

F.3d 1243 (10th Gr. 2006), affg. T.C. Meno. 2004-275.

Ms. Cochran testified that she considered all of M.
Merriami s and petitioner’s assertions, including the nunerous
letters and exhibits. Nevertheless, M. Cochran determ ned that
petitioner did not qualify for an offer-in-conprom se.

The nere fact that petitioner’s “equitable facts” did not
per suade respondent to accept his offer-in-conprom se does not
mean that those assertions were not considered. The notice of
determ nation and Ms. Cochran’s testinony denonstrate
respondent’s cl ear understanding and careful consideration of the
facts and circunstances of petitioner’s case. W find that
respondent’ s determi nation that the “equitable facts” did not
justify acceptance of petitioner’s offer-in-conprom se was not
arbitrary or capricious, and thus it was not an abuse of
di scretion.

We also find that conprom sing petitioner’s case on grounds
of public policy or equity would not enhance voluntary conpliance
by ot her taxpayers.! A conprom se on that basis would place the
Governnent in the unenviable role of an insurer against poor
busi ness deci sions by taxpayers, reducing the incentive for
taxpayers to investigate thoroughly the consequences of

transactions into which they enter. It would be particularly

14 See supra note 11.
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i nappropriate for the Governnent to play that role here, where
the transaction at issue is participation in a tax shelter.
Reducing the risks of participating in tax shelters would
encourage nore taxpayers to run those risks, thus underm ning
rat her than enhancing conpliance with the tax |aws. See Barnes

v. Conm ssioner, supra.

C. Petitioner's O her Arqgunents

1. Conproni se of Penalties and Interest in an Effective
Tax Adm nistration Ofer-in-Conpronise

Petitioner advances a nunber of argunents focusing on his
assertion that respondent determ ned that penalties and interest
coul d not be conprom sed in an effective tax adm nistration
of fer-in-conprom se. Petitioner argues that such a determ nation
is contrary to legislative history and is therefore an abuse of
di scretion. As discussed above, petitioner does not qualify for
an effective tax admnistration offer-in-conprom se because he
does not have the ability to pay his outstanding tax liability in
full. Thus, we do not need to consider whether respondent can or
shoul d conprom se penalties and interest in an effective tax
adm ni stration offer-in-conprom se.

2. | nformation Sufficient for the Court To Revi ew
Respondent’s Determ nation

Petitioner argues that respondent failed to provide the

Court with sufficient information so that the Court can conduct a
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“thorough, probing, and in-depth” review of respondent’s

determ nations. Petitioner’s argunent is without nerit.
Ceneral ly, a taxpayer bears the burden of proving the

Comm ssioner’s determ nations incorrect. Rule 142(a)(1); Welch

V. Helvering, 290 U.S. 111, 115 (1933).!® The burden was on

petitioner to show that respondent abused his discretion. The
burden was not on respondent to provide enough information to
show that he did not abuse his discretion. Nevertheless, we find
that we had nore than sufficient information to review
respondent’ s determ nation.

3. Deadl i ne for Subm ssion of |Information

Petitioner argues that Ms. Cochran abused her discretion by
not allowi ng his counsel additional tinme to submt information to
be considered. Petitioner’s argunent is not supported by the
record.

Petitioner asserts that he was “initially only given weeks”
to provide all information. However, he ignores the fact that
Ms. Cochran granted his requested extension and allowed hi muntil
June 1, 2004, to submt information. Additionally, petitioner

has not identified any docunents or other information that he

15 \Wiile sec. 7491 shifts the burden of proof and/or the
burden of production to the Conmm ssioner in certain
circunstances, this section is not applicable in this case
because respondent’s exam nation of petitioner’s returns did not
comence after July 22, 1998. See Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, sec.
3001(c), 112 Stat. 727.
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bel i eves Ms. Cochran shoul d have considered but that he was
unabl e to produce because of the deadline for subm ssion. G ven
t he thoroughness and the anobunt of information submtted, it is
uncl ear why petitioner needed additional tinme. W do not believe
that Ms. Cochran abused her discretion by establishing a deadline
for the subm ssion of information.

4. Ms. Johnson's Pendi ng | nnocent Spouse Case

Petitioner argues that Ms. Cochran abused her discretion by
considering Ms. Johnson’s income and assets even though Ms.
Johnson currently has an i nnocent spouse case pendi ng before the
Tax Court.!® Petitioner’s argunent is without nerit.

The final notice and the notice of determ nation were issued
to petitioner only. Nevertheless, petitioner filed a Form 656
jointly wth Ms. Johnson and indicated that he was seeking to
conprom se both his and Ms. Johnson’s outstandi ng tax
liabilities for 1981 through 1996. Additionally, the Form 433-A
was submtted jointly and included the assets of both petitioner
and Ms. Johnson. Petitioner did not identify which assets, if
any, belonged to Ms. Johnson, and instead grouped all of the

assets together. It is not reasonable to expect Ms. Cochran to

6 | n support of his argunent, petitioner cites sec.
6015(e)(1)(B)(i), which states that “no |l evy or proceeding in
court shall be made, begun, or prosecuted against” a taxpayer
requesting i nnocent spouse relief. This section is not relevant.
There is no indication that respondent has sought to | evy agai nst
Ms. Johnson’s separate property.



- 29 -
separate petitioner’s assets from Ms. Johnson’s assets when
petitioner has given her no informati on on which to base that
separation. Gven that petitioner was offering to conprom se
both his and Ms. Johnson’s outstanding tax liabilities, and
gi ven the manner in which petitioner presented the information to
Ms. Cochran, it was not arbitrary or capricious for Ms. Cochran
to consider Ms. Johnson’s inconme and assets in evaluating the
joint offer-in-conprom se.

5. Efficient Collection Versus |Intrusiveness

Petitioner argues that respondent failed to bal ance the need
for efficient collection of taxes with the legitimte concern
that the collection action be no nore intrusive than necessary.
See sec. 6330(c)(3)(C). Petitioner’s argunent is not supported
by the record.

Petitioner has an outstanding tax liability. 1In his section
6330 hearing, petitioner proposed only an offer-in-conprom se.
Because no other collection alternatives were proposed, there
were no less intrusive nmeans for respondent to consider. W find
t hat respondent bal anced the need for efficient collection of
taxes with petitioner’s legitimte concern that collection be no
nore intrusive than necessary.

D. Concl usi on

Petitioner has not shown that respondent’s determ nation was

arbitrary or capricious, or without sound basis in fact or |aw
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For all of the above reasons, we hold that respondent’s
determ nati on was not an abuse of discretion, and respondent may
proceed with the proposed collection action.
I n reaching our holdings herein, we have consi dered al
argunents nade, and, to the extent not nentioned above, we find
themto be noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be

entered for respondent.




