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VEMORANDUM OPI NI ON

HALPERN, Judge: Respondent has determ ned deficiencies in
petitioners’ Federal incone taxes of $22,297 and $13,179 for 1994
and 1995, respectively (the audit years). The parties have
settled or otherw se disposed of certain of the adjustnents
resulting in those determ nations, and the only question
remai ning for decision is whether petitioner husband (petitioner)
has available for use by himin the audit years a cl ai ned
$153, 000 net operating |l oss (NOL) derived from his bankruptcy
est ate.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the audit years, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

This case was submitted for decision without trial. See
Rul e 122. The parties have agreed to stipulate certain facts
(the stipulation). The stipulation, with attached exhibits, is
i ncorporated herein by this reference. W shall not here
repeat the stipulation or recite the contents of the attached

exhibits. W shall, however, summari ze certain facts as an aid
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to understanding our report. Petitioners bear the burden of
proof. See Rule 142(a)(1).?

Backgr ound

At the tinme the petition was filed, petitioners resided in
Dal | as, Texas.

On Septenber 3, 1991, petitioner filed a voluntary petition
i n bankruptcy (the bankruptcy petition) with the U S. Bankruptcy
Court for the Eastern District of Texas (the bankruptcy court).
The bankruptcy petition was filed pursuant to chapter 7 of the
Bankruptcy Code (11 U. S.C ). Upon the filing of the bankruptcy
petition, a taxable person separate frompetitioner cane into
exi stence; i.e., the bankruptcy estate (bankruptcy estate). See
sec. 1398(a). A trustee (the trustee) was appointed to represent
t he bankruptcy estate. Anobng the assets of the bankruptcy estate
were (1) a “$153, 000 business debt” (the business debt), (2) real
property located in Argyle, Texas (the Argyle property), and (3)
real property located in Dallas, Texas (the Dallas property).
The busi ness debt becane worthless in 1991 after becom ng an
asset of the estate. Both the Argyle property and the Dall as

property (together, the properties) secured debts of petitioner

1 Sec. 7491, which, under certain circunstances, shifts the
burden of proof to the Conm ssioner, is inapplicable because the
exam nation in this case began before July 22, 1998, the
effective date of that section. See Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, sec.
3001(c), 112 sStat. 727.
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to Gticorp Mortgage, Inc. (CM). Petitioner was delinquent on

t hose debts (the CM debts) at the tinme petitioner filed the
bankruptcy petition, and CM is listed as a secured creditor with
respect to the CM debts in a schedule attached to that petition.
CM did not file any proof of claimwth respect to the CM

debt s.

On Cctober 31, 1991, CM noved the bankruptcy court to lift
the stay prohibiting it fromforeclosing petitioner’s interests
in the properties, and, on Decenber 2, 1991, the court granted
the notion. By order of the bankruptcy court dated Decenber 18,
1991 (the discharge order), petitioner was rel eased from al
di schar geabl e debts.

Under the authority of the bankruptcy court’s Decenber 2,
1991, order, CM foreclosed petitioner’s interests in the
properties and caused the properties to be sold. The Argyle

property was sold on March 3, 1992, |eaving a deficiency (the

anount petitioner still owed) calculated as foll ows:
Loan bal ance $262, 128
Sale price 171,500
Def i ci ency 90, 628

The Dal |l as property was sold on April 7, 1992, leaving a

deficiency (the amount petitioner still owed) calcul ated as
fol | ows:

Loan bal ance $128, 572

Sale price 21,700

Defi ci ency 106, 872
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Nei ther the trustee nor petitioner satisfied the two
deficiencies, totaling $197,500 (the CM deficiencies), in any
anount .

On April 15, 1994, the trustee nmade a final report to the
bankruptcy court (trustee’'s final report), reporting that the
total of the debts allowed was $52,590. 14 and that the sum of
$47,673.98 was to be paid in respect of those clains, |eaving the
sum of $4,916. 16 unpaid. The bankruptcy court accepted the
trustee’s final report. The bankruptcy court issued a final
decree closing the bankruptcy case of petitioner on May 5, 1995.

Nei t her the bankruptcy estate nor petitioner reported any
i ncome from di scharge of indebtedness on any Federal incone tax
return.

Petitioners made joint returns of inconme for the audit years
and, on those returns, clained that petitioner had avail able for
use by himfor those years a $153,000 NOL resulting fromthe
wort hl essness of the business debt. Followi ng his audit of
petitioners’ returns for the audit years, respondent disall owed
the clained NOL carryover

Di scussi on

Section 61(a)(12) includes as an item of gross incone
“I'nconme fromdi scharge of indebtedness”. Section 108(a)(1)(A)
provi des that gross incone does not include income fromthe

di scharge of indebtedness if “the discharge occurs in a title 11
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case”. Section 108(d)(2) provides that the term*“title 11 case”
means “a case under title 11 of the United States Code (rel ating
to bankruptcy), but only if the taxpayer is under the
jurisdiction of the court in such case and the discharge of
i ndebt edness is granted by the court or is pursuant to a plan
approved by the court.” Section 108(b) provides that the anount
excl uded from gross inconme under section 108(a)(1) nust be
applied to reduce certain tax attributes of the taxpayer,
i ncluding any NOL of the taxpayer for the taxable year of the
di scharge and any NOL carryover to that year.

The parties are in agreenent that the business debt becane
worthless in the hands of the trustee, producing a deductible
| oss of $153,000. They are in disagreenent as to the anpount of
petitioner’s debt discharged by operation of the discharge order.
Petitioner appears to argue that, because the trustee’s final
report (accepted by the bankruptcy court) does not |ist the CM
debts as cl ai ns agai nst the bankruptcy estate, those debts were
not di scharged. Respondent disagrees. On that point--whether,
by the discharge order, petitioner was di scharged fromthe CM
debts--we agree with respondent. Petitioner m sunderstands the
bankruptcy | aw.

The CM debts are not listed in the trustee’'s final report
because CM did not file proofs of claimw th respect thereto. A

proof of claimis the nmechani sm by which a creditor seeks



- 7 -
recognition (or, in bankruptcy parlance, “allowance”) of his
claimfor purposes of sharing in the distribution of estate
assets as part of the bankruptcy proceeding. See 3 Cowans,
Bankruptcy Law and Practice, sec. 12.5(a), at 247 (7th ed. 1998).
There is no requirenent that a creditor file a proof of claim
that is, sone creditors may seek recovery outside of the normal
estate distribution procedure. See 11 U S.C. sec. 501(a) (2000)

(creditor “may” file a proof of clain); see also In re Simmons,

765 F. 2d 547, 551 (5th Gr. 1985) (a proof of claimshould be
filed only when sonme purpose woul d be served thereby). For

i nstance, a secured creditor can seek recovery by requesting
relief fromthe automatic stay in order to exercise his
foreclosure rights. See 11 U S.C sec. 362(d) (2000). A secured
creditor who is content to use foreclosure as his sol e neans of
recovery mght opt not to bother with a proof of claim Such
apparently was the case here.

By failing to file proofs of claimwth respect to the CM
debts, CM waived its right to participate, vis-a-vis the CM
deficiencies, in the distribution of estate assets as provided in
the trustee’s final report. See 11 U S.C. sec. 506(a) (2000) (an
allowed claimof a creditor secured by a lien is an unsecured
claimto the extent the value of the property is |less than the
anount of such allowed claim; 11 U S. C sec. 726 (2000)

(distribution of property of the estate). That is not to say,
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however, that those amobunts were not discharged. To the
contrary, 11 U. S.C. section 727(b) (2000) provides that, with
exceptions not here relevant, the effect of a discharge by a
bankruptcy court is to discharge the debtor “fromall debts that
arose before the date of the order for relief under this chapter
* * * whether or not a proof of claimbased on any such debt * *
* is filed under section 501 of this title”. Accordingly,

notw thstanding their omssion fromthe trustee’s final report,
the CM debts were discharged, giving rise to excludable

di scharge of indebtedness incone in the anount of the CM
deficiencies ($197,500). See sec. 108(a)(1)(A.

Petitioners concede that, if respondent prevails (i.e., if
excl udabl e i ncone from di scharge of indebtedness was realized on
account of petitioner’s discharge fromthe CM debts), “$153, 000
of * * * [the NOL] deduction [clained on petitioners’ 1994 incone
tax return] is elimnated under Section 108(b), and Petitioner’s
[sic] income tax return nust be adjusted accordingly.” As
contenpl ated by petitioners, respondent has prevailed. W
t herefore conclude that petitioners concede the correctness of
respondent’s adjustnents elimnating frompetitioners’ returns
for the audit years the clainmed $153,000 NOL carryover resulting
fromthe worthl essness of the business debt. W shall not

di sturb respondent’s adjustnent on account thereof.



To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




