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WHALEN, Judge: The instant petition, filed pursuant
to sections 6330(d) and 7463 in effect at the tinme the
petition was filed, asks the Court to review a notice
of determ nation concerning collection action(s) under
sections 6320 and/or 6330 (notice of determnation) in
whi ch an Appeals officer of the Internal Revenue Service

determ ned that respondent may proceed with the collection
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of petitioner’s 1991, 1996, 1998, and 1999 incone tax
l[iabilities, aggregating approxi mtely $10,000. The
decision to be entered in this case is not reviewabl e by
any other court, and this opinion should not be cited as
authority. Unless otherw se indicated, all subsequent
section references are to the Internal Revenue Code in
effect for the years in issue. Al Rule references are
to the Tax Court Rules of Practice and Procedure.

The case is presently before the Court to decide
respondent’s notion for summary judgnent. |In that notion,
respondent asks the Court to sunmarily decide the case
in respondent’s favor on the ground that no abuse of
di scretion can be found in the Appeals officer’s issuance
of the subject notice of determ nation, and respondent is
entitled to judgnent as a matter of |aw

The prem se of respondent’s notion is that the Court’s
review of the notice of determ nation is governed by the
judicial review provisions of the Adm nistrative Procedure
Act, particularly section 706, 5 U. S.C. sec. 706 (2000),
which “limt a court’s review for an abuse of discretion
to the admnistrative record.” Respondent argues that
the Court’s reviewin this case is limted to the

adm ni strative record. Respondent asserts that, according
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to that record, “the Settlenment Appeals Oficer fully
responded to petitioner’s challenge to the proposed
collection action” and “fully conplied with the
requi renents of Code section 6330(c)” and “there was no
abuse of discretion”.

Backgr ound

The tax for each of the years in issue was assessed by
respondent before the notice of determ nation was issued.
For 1991, respondent assessed the tax after petitioner did
not respond to a notice of deficiency that respondent had
issued to petitioner. Petitioner had filed no return for
the year. Wth respect to the other taxable years involved
in this case, 1996, 1998, and 1999, petitioner did not pay
all of the tax reported on the return filed for each of
t hose years. Accordingly, respondent assessed the unpaid
anount s.

The record suggests that a notice of each of the
above assessnents and a demand for paynent were issued to
petitioner in accordance with section 6303(a). In due
course thereafter, respondent issued to petitioner a
final notice of intent to levy and notice of the right to
a hearing, pursuant to section 6330(a). A copy of that

notice is not included in the record.
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In response to the final notice of intent to | evy

and notice of the right to a hearing, petitioner filed
atinmely request for a collection due process hearing
(CDP hearing) on Internal Revenue Service Form 12153.
Associated with petitioner’s request is a letter from

petitioner which states as foll ows:

During the past 33 years of ny life | was

addi cted to nood altering substances, various
times of which | have held jobs due to ny

chem cal dependency | did not keep them | ong.
During this process | did not pay the taxes |
shoul d have. | have | ost everything ny house,
my car | have nothing at this nonent--1 checked
into an intensive treatnent center “Sones” So
That O hers may Eat--for the last 4 nonths, | am
currently in the aftercare programto prepare ne
for school and job placenent. Attached is a
letter fromthe treatnment programin addition to

the RS Request Form No. 12153. | would like to
request a deferred paynent plan be established
upon ny returning to work. | would like to

request that you not place this on ny credit

record as this would hinder nme from obtaining

gai nful enpl oynent .

In response to petitioner’s request for a CDP hearing,
t he Appeals officer who was assigned to petitioner’s case
sent a letter to petitioner in which she outlined the
I nt ernal Revenue Code provisions dealing with due process

for collections, she explained the collection alternatives

that are generally avail able, and she schedul ed a hearing
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in the formof a face-to-face neeting with the Appeal s
officer on a specific date. Petitioner failed to appear
for the hearing on the date specified, and he did not
contact the Appeals officer to schedule a hearing on
anot her date.

Several days |ater, the Appeals officer issued the
subj ect notice of determ nation. The follow ng sumary of
the Appeals officer’s determnation is set forth therein:

We have determ ned that the Notice of Intent

to Levy issued on the periods |isted above

[viz 1991, 1996, 1998, and 1999] is valid and

appropriate. Al legal and procedural require-

ments were net in its issuance. No collection

alternatives were proposed, so levy is the only

means to collect the liability at this tine.

The | ast sentence of the above summary appears to be
contradi cted by an attachnent to the determ nation letter
whi ch contains a section entitled “Rel evant issues raised
by the taxpayer”. |In that section, the Appeals officer
states: “The taxpayer clainmed [that] an install nent
agreenent woul d be proposed * * * [and] also clained that a
wage | evy woul d keep himfromgetting a job.” Apparently,
the Appeals officer derived those clains fromthe letter

submtted with petitioner’s request for CDP hearing, quoted

above. The Appeals officer states in the attachnent that
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“an install nent agreenent cannot be entered into at this

ti me” because “the taxpayer is not in deposit conpliance”.
The attachnent dism sses petitioner’s concern about getting
a job on the ground that no wage | evy woul d take place
until after he was enpl oyed, and once enpl oyed an enpl oyer
could not legally term nate himsolely because a wage | evy
was i ssued.

The attachnent to the determ nation states that
petitioner “does not yet neet the conpliance criteria for
an Install nent Agreenment or an offer [in conprom se]”
because “Information on the Integrated Data Retrieval
System (I DRS) indicates the taxpayer has not filed an
inconme tax return for the period ending 12/31/ 2001 or
12/ 31/ 2002.” The attachnent further states: “Although
t he taxpayer’s average inconme for these periods is bel ow
the filing requirenent, he has made nortgage interest
paynments during these years that would suggest that he is
al so receiving sel f-enploynent incone of sone type.” Thus,
the Appeals officer appears to specul ate that petitioner
recei ved sel f-enpl oynent incone during each of the years
2001 and 2002 in an anount sufficient to require that he

file a return. The Appeals officer concludes: “since the
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t axpayer does not appear to be in filing conpliance, no
collection alternatives can be considered at this tine.”

Finally, the attachnment to the determ nation deals
with the issue of the bal ance between efficient collection
action and a taxpayer’s concern that any collection action
be no nore intrusive than necessary. According to the
attachnment, no alternatives to collection could be
considered at this tinme because “The taxpayer does not
appear to be in filing conpliance”.

Petitioner filed a tinely petition in this Court for
judicial review of the Appeals officer’s determ nation.
I n paragraph 4 of the petition, which asks for “the relief
requested and the reasons why you are entitled to such
relief”, petitioner states as foll ows:

" m honel ess, not working and in recoverey [sic]

fromdrug abuse, but I'’min scool [sic] tring

[sic] to get back on track. | ask that the $60

fee be waive [sic], do [sic] to the fact I'm

honel ess and have no j ob.

We highlight two aspects of the petition. First,
the petition does not raise an issue about petitioner’s
underlying tax liability for any of the years in issue.
In fact, petitioner appears to have conceded his underlying

tax liability when he stated in his request for the CDP
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hearing: “During this process | did not pay the taxes |
shoul d have.”

Second, the petition states that petitioner is
“honel ess”, but it lists a mailing address for petitioner
in Washi ngton, D.C., and a tel ephone nunber with a
Washi ngton, D.C., area code. Respondent’s notion for
summary judgnment states that respondent’s counsel attenpted
to contact petitioner and “left a message” for him about
the filing of the notion. W find that petitioner resided
in Washington, D.C., at the tinme the instant petition was
filed.

This case was set for trial at the session of the
Court that began in Washington, D.C., on Cctober 4, 2004.
Respondent’s notion for summary judgnent was al so set for
hearing at the sane tinme. Wen the case was call ed,
counsel for respondent appeared, but petitioner did not.

W note that the Court’s orders setting respondent’s
nmotion for summary judgnment for hearing and reassigni ng
the case, both sent to petitioner by certified mail, were
returned to the Court. In the case of each order, the
envel ope in which the order was sent had been stanped by

t he Postal Service “Uncl ai med”. Petitioner has not
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notified the Court of a change of address. Respondent does

not seek dism ssal of the case for failure to prosecute.

Di scussi on

The purpose of sunmary judgnment is to expedite
litigation and avoid unnecessary and expensive trials.

See, e.g., Keene v. Conm ssioner, 121 T.C. 8, 14 (2003);

Fla. Peach Corp. v. Comm ssioner, 90 T.C. 678, 681 (1988).
Cenerally, we grant summary judgnent if the pleadings,
answers to interrogatories, depositions, adm ssions, and
any ot her acceptable materials show that there is no
genui ne issue of any material fact and a decision may be
rendered as a matter of law. Rule 121(b); see Sundstrand

Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd. 17

F.3d 965 (7th Cr. 1994); Zaentz v. Conm ssioner, 90 T.C

753, 754 (1988).
The noving party, respondent in this case, bears the
burden of proving that there is no genui ne issue of

mat eri al fact. Dahl stromv. Conm ssioner, 8 T.C 812, 821

(1985); Jacklin v. Conm ssioner, 79 T.C. 340, 344 (1982).

Factual inferences will be nade in a manner nost favorable
to the party opposing sumrary judgnent, petitioner in this

case. Dahl strom v. Conmm ssioner, supra at 821
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For the reasons set forth bel ow, we concl ude that
respondent has failed to prove that there is no genui ne
i ssue of any material fact. Accordingly, we will deny
respondent’s notion.

We have previously sunmari zed the rights of the
Comm ssioner to | evy against the property or property
rights of a taxpayer and the protections afforded to such

a taxpayer in Lunsford v. Comm ssioner, 117 T.C. 183,

183-184 (2001), in which we stated as foll ows:

Section 6331(a) authorizes the Comm ssioner
to | evy against property and property rights
where a taxpayer fails to pay taxes wthin 10
days after notice and demand for paynent is made.
Section 6331(d) requires the Secretary to send
notice of an intent to levy to the taxpayer, and
section 6330(a) requires the Secretary to send a
witten notice to the taxpayer of his right to a
hearing. Section 6330(b) affords taxpayers the
right to a “fair hearing” before an “inpartial”
| RS Appeal s officer. Section 6330(c)(1l) requires
the Appeals officer to obtain verification that
the requirenents of any applicable | aw or
adm ni strative procedure have been net. Section
6330(c)(2)(A) specifies issues that the taxpayer
may raise at the Appeals hearing. The taxpayer
is allowed to raise “any relevant issue relating
to the unpaid tax or the proposed |evy” including
spousal defenses, challenges to the appropriate-
ness of collection action, and alternatives to
collection. Sec. 6330(c)(2)(A). The taxpayer
cannot raise issues relating to the underlying
tax liability if the taxpayer received a notice
of deficiency or the taxpayer otherw se had
an opportunity to dispute the tax liability.

Sec. 6330(c)(2)(B)
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Section 6330(c)(3), provides that a

determ nation of the Appeals officer shall take

into consideration the verification under section

6330(c) (1), the issues raised by the taxpayer,

and whet her the proposed collection action

bal ances the need for the efficient collection of

taxes with the legitimte concern of the person

that any collection action be no nore intrusive

t han necessary. Section 6330(d)(1) allows the

t axpayer to appeal a determ nation to the Tax

Court or a District Court. Section 6330(e)(1)

suspends the levy action until the conclusion

of the hearing and any judicial review of the

determ nati on

In order for a taxpayer to appeal a |levy determ nation
to this Court, pursuant to section 6330(d), the Rules of
the Court require the taxpayer to file a petition for
review of the determnation. See Rule 331. That petition
must contain clear and conci se assignnents of each and
every error which the taxpayer alleges to have been
commtted in the determ nation, together with clear and
conci se statenents of the facts on which the taxpayer bases
each assignnment of error. See Rule 331(b)(4) and (5).
The Rules warn that any issue that is not raised by the
t axpayer in the assignnents of error shall be deened

conceded. Rule 331(b)(4); Lunsford Comm ssioner, supra

at 190; Goza v. Comm ssioner, 114 T.C 176, 178 (2000).
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If the underlying tax liability was properly at issue
in the CDP hearing and the taxpayer includes that matter in
t he assignnents of error in the petition for review, then
we review the Appeals officer’s determ nation as to that

i ssue de novo. See, e.g., Sego v. Conm ssioner, 114 T.C

604 (2000); Goza v. Conm ssioner, supra. However, if

the underlying tax liability was not at issue in the CDP
hearing, or if the taxpayer does not raise that issue in
his or her petition for review, then we review the
determ nation using the abuse of discretion standard of

review. See, e.g., Seqgo v. Conm ssioner, supra at 610;

(Goza v. Commi ssioner, supra at 182.

We descri bed the abuse of discretion standard of

review in Robinette v. Comm ssioner, 123 T.C. 85, 93-94

(2004), as follows:

Under an abuse of discretion standard,
“we do not interfere unless the Conm ssioner’s
determnation is arbitrary, capricious, clearly
unl awful , or without sound basis in fact or law”
Ewi ng v. Comm ssioner, 122 T.C. 32, 39 (2004);
see al so Wodral v. Conm ssioner, 112 T.C 19,
23 (1999). Review for abuse of discretion
i ncludes “any relevant issue relating to the
unpaid tax or the proposed |evy”, including
“chal | enges to the appropriateness of collec-
tion actions” and “offers of collection
alternatives” such as offers in conprom se.
Sec. 6330(c)(2)(A). Questions about the
appropri ateness of the collection action include
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whether it is proper for the Conmm ssioner to
proceed with the collection action as determ ned
in the notice of determ nation, and whet her the
type and/or nmethod of collection chosen by the
Commi ssioner is appropriate. See, e.g.,

Swanson v. Conm ssioner, 121 T.C 111, 119
(2003) (challenge to appropri ateness of
collection reviewed for abuse of discretion).

In order for petitioner to prevail under the abuse
of discretion standard, it is not enough for us to
concl ude that we would not have authorized collection;
we nust conclude that, in authorizing collection, the
Appeal s of ficer has exercised her discretion ““arbitrarily,
capriciously, or without sound basis in fact’”. Estate

of Jung v. Conmi ssioner, 101 T.C. 412, 449 (1993) (quoting

Mai |l man v. Conm ssioner, 91 T.C. 1079, 1084 (1988)).

We agree with respondent that the subject
determnation is to be reviewed using the abuse of
di scretion standard of review. As to tax year 1991,
petitioner received a notice of deficiency, and, thus, he
was not eligible to challenge the existence or anount of
the underlying tax liability wwth respect to that year in
the CDP hearing. See sec. 6330(c)(2)(B). As to tax years
1996, 1998, and 1999, petitioner did not receive a notice
of deficiency, nor did he otherw se have an opportunity to

di spute his underlying tax liability for any of those
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years. Thus, it appears that petitioner could have
di sputed the nerits of his underlying tax liability for

t hose years at the CDP hearing. See Poi ndexter v.

Comm ssi oner, 122 T.C 280, 284 (2004); Mntgonery Vv.

Comm ssioner, 122 T.C. 1, 9 (2004). However, petitioner

did not raise his underlying tax liability for any of those
years as an issue either in his request for the CDP hearing
or in his petition for reviewin this Court. Therefore,
petitioner’s underlying tax liability is not at issue in

this case. See Poindexter v. Commi SSioner, supra;

Lunsford v. Comm ssioner, 117 T.C. at 185-187; Davis V.

Comm ssioner, 115 T.C. 35, 39 (2000). As to all of the

years in issue in this case, the determnation is to be
reviewed for abuse of discretion.

We do not agree with respondent that the Court’s
review of the Appeals officer’s levy determnation is
governed by the judicial review provisions of the
Adm ni strative Procedure Act, such that, in the words of
respondent’s nmotion, “its review may not go beyond the

adm nistrative record.” To the contrary, in Robinette v.

Conmi ssi oner, supra at 95, the Court held that we were not

l[imted by the Adm nistrative Procedure Act when revi ew ng

a levy determ nation for abuse of discretion and “our
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reviewis not limted to the adm nistrative record.” See

al so Ewing v. Conm ssioner, 122 T.C 32 (2004).

Respondent’s notion for summary judgnent in this case does
not cite Robinette and, thus, it gives us no reason to
di stinguish that case or to conclude that its hol ding does
not govern our opinion here.

Absent special circunstances, in an appeal of a |evy
determ nation we will consider only argunents, issues,
and other matters that were raised at the section 6330(b)
hearing or otherw se brought to the attention of the

Appeal s Ofice. See Robinette v. Comm ssioner, supra

at 101-103; Ewing v. Conmm ssioner, supra at 41; Mgana V.

Conmi ssi oner, 118 T.C. 488, 493-494 (2002). Thus, while

the taxpayer may not be limted to the evidence contained
in the admnistrative record of the | evy determ nation,

it nust appear that the matters raised before this Court
were al so rai sed before the Appeals Ofice. See Robinette

v. Conm ssioner, supra at 101-103.

In this case, the grounds for relief stated in
petitioner’s petition, as quoted above, are terse but
can be read as raising an issue about the appropriateness
of collection actions (i.e., the statenment in the petition

that petitioner is “honeless, not working and in recoverey
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[sic] fromdrug abuse”), and an issue about the denial of
an alternative nmethod of collection (i.e., the statenent in
the petition that petitioner is “in scool [sic], tring
[sic] to get back on track”). Both of these issues were
raised in the letter attached to petitioner’s request for
a CDP hearing on Form 12153. In passing, we note that
respondent is not seeking dism ssal of the case on the
ground that the petition does not raise justiciable issues
or that it raises issues that had not been presented to the
Appeal s of ficer

Respondent asks the Court for summary judgnent and,
as nentioned above, bears the burden of proving that there
IS no genuine issue as to any material fact. See Rule
121(b). At trial, the evidence will not be confined to
t he evidence contained in the adm nistrative record. See

Robi nette v. Conmi ssioner, 123 T.C. at 101-103. Petiti oner

w || have an opportunity to present other evidence in
support of the issues raised in his petition, described
above. W do not know what other evidence, if any,
petitioner will present at trial. Thus, we cannot know
at this tinme whether the evidence presented at trial wll
raise a genuine issue as to a material fact. Wat we do

know i s that respondent has failed to nmake the show ng
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required by Rule 121 that there are no genui ne issues of
materi al fact.

Mor eover, even if the evidence at trial were confined
to the evidence in the adm nistrative record, there appears
to be a genuine issue about whether petitioner was required
to file tax returns for 2001 and 2002. This fact is
mat eri al because the Appeals officer’s determ nation, as
i ndicated by the attachnent to the determ nation, shows
that the Appeals officer rejected petitioner’s request for
an install nent agreenment because she “found no record of
the taxpayer filing his Form 1040 for the periods endi ng
12/ 31/ 2001 or 12/31/2002.”

The Appeals officer acknow edged in the attachnment to
the determnation that petitioner did not have sufficient
wage incone to require the filing of a return, but she
asserted that “he has nade nortgage interest paynents
during these years that woul d suggest that he is al so
recei ving self-enploynent inconme of sonme type.” On the
ot her hand, petitioner asserted his request for a CDP
hearing: “l’ve |lost everything ny house, ny car, | have
nothing at this nonent”. This statenent inplies that
petitioner did not own the property on which the nortgage

i nterest paynents were nmade and that petitioner did not
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make those paynments. Furthernore, there is nothing in the
record to show that any such nortgage interest paynents are
sel f-enpl oynent income earned by petitioner.

For the above reasons,

An appropriate order wll

be issued denying respondent’s

nmotion for sunmmary | udgnent.




