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MVEMORANDUM OPI NI ON

VELLS, Judge: Respondent determ ned a $1, 110 deficiency in

income tax for petitioner’s taxable year 2002.

The i ssue we nust

decide is whether certain expenses clainmed by petitioner are

deducti bl e as alinony under sections 71 and 215.

Unl ess

otherwi se indicated, all section references are to the I nternal

Revenue Code, as anended.



-2 -

Backgr ound

At the tinme of filing the petition in the instant case,
petitioner resided in Chesapeake, Virginia. Petitioner and his
former spouse were under an order pendente lite of the Crcuit
Court of the Cty of Chesapeake, Virginia (divorce court), from
February 2, 2000, until the final divorce decree was issued on
March 22, 2002. The order pendente lite provided, inter alia, as
fol |l ows:

2. That WIIliam Ednund Johnson, the defendant,

[ petitioner] shall pay the sum of $250.00 to the

plaintiff [his former spouse], commencing February 1,

2000, and continuing in a like sumon the first and

fifteenth of each nonth thereafter, as tenporary child
support, the total sum being $500. 00 per nonth.

* * * * * * *

4. That the defendant shall have excl usive possession
of the marital premses * * * during the pendency of
this cause and the defendant shall be responsible for
all nortgage paynents due on said prem ses during the
pendency of this cause.

5. That plaintiff and defendant be and each hereby are

restrained fromselling, conveying, transferring,

nort gagi ng or otherw se di sposing of any of their

property without further order of this Court in order

that said property may be forthcomng to neet any

decree which the court may enter herein.
The order pendente lite further ordered: “Tenporary spousal
support is reserved’, and that “Defendant shall continue existing
medi cal insurance coverage.”

Pursuant to a divorce decree entered March 22, 2002 (divorce

decree), petitioner was ordered to pay $360 per nonth in child
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support and to maintain nedical insurance for the mnor children.
The divorce decree did not order petitioner to maintain nedical
i nsurance for his former spouse. Pursuant to Virginia law, the
di vorce decree designated the marital residence, petitioner’s
Thrift Savings Plan, valued at $63, 445.46,! and petitioner’s
Civil Service Retirenment Plan as marital property and granted
petitioner’s former spouse a 50-percent interest in the marital
property.

The divorce decree further ordered that $31,722.73 was to be
transferred i medi ately frompetitioner’s Thrift Savings Pl an
into the sole nane of petitioner’s former spouse. Regarding
petitioner’s Cvil Service Retirenment Plan, the divorce decree
ordered the foll ow ng:

7. The plaintiff is hereby awarded fifty percent of the

marital share of the defendant’s [petitioner’s] pension

acquired through his enploynment with the United States

Governnment, Cvil Service, Departnment of the Navy. The

plaintiff [sic] share of retirenent shall be cal cul ated

using a fraction where the nunerator shall be 22.5,

representing the nunber of years of the marriage, and

t he denom nator shall be the total number of years

during which creditable retirenent benefits were

acquired by the defendant, tinmes fifty percent.

Petitioner tinely filed a tax return for his taxable year

2002, characterizing on that return $6, 724 as deducti bl e al i nony

The Thrift Savings Plan had a gross val ue of $88, 487. 21,
| ess $10, 902. 22 (borrowed fromthe plan to pay off the nortgage
on the marital residence), |ess $14,139.53 (borrowed fromthe
plan to pay off the nortgage on other marital property), for a
net val ue of $63, 445. 46.
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expenses. In a letter dated January 30, 2004, respondent
infornmed petitioner that respondent was exam ning petitioner’s
2002 tax return and requested that petitioner provide additional
docunentation to support the clainmed $6, 724 al i nony deducti on.
During February 2004, petitioner sent respondent a letter in
whi ch he stated that the follow ng paynents were deductibl e

al i nrony expenses:

Paynent to Anmount
Thrift Savings Plan $3, 868. 42
Gover nnent Pensi on Pl an $1,977.93
Medi cal | nsurance $933. 53
Homeowner’ s | nsurance $344. 00

$7,123. 88!

W note that this anpbunt is greater than the

$6, 724 deduction clained by petitioner on his 2002

tax return. This inconsistency is of no consequence

because we find, for reasons stated bel ow, that

petitioner is not entitled to deduct any of the

cl ai mred expenses as al i nony.

On August 6, 2004, respondent sent petitioner a notice of
deficiency disallowing petitioner’'s $6, 724 alinony deducti on,
resulting in a $1,110 deficiency for taxable year 2002.
Respondent did not determ ne any additions to tax or penalties.
Petitioner tinely petitioned this Court.

Di scussi on

Whet her a paynent is characterized as a property settl enent

or alinony determ nes whet her such paynent is deductible by the
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payor spouse. Paynents representing a division of marital
property are not deductible by the payor spouse and are not

i ncludable in inconme by the payee spouse. See sec. 1041. On the
ot her hand, individuals are allowed a deduction equal to alinony
or separate mai ntenance paynents made during the taxable year.
Sec. 215(a). Alinony or separate naintenance paynents are
defined in section 71(b) and nust be included in the gross incone
of the recipient under section 71. Sec. 215(b). An alinony or
separ ate mai nt enance paynent is any paynent in cash if: (a) Such
paynment is received by, or on behalf of, a forner spouse under a
di vorce or separation instrunment;? (b) the divorce or separation

i nstrunment does not state that the paynent is not includable in

i ncome under section 71 and not all owable as a deduction under
section 215; (c) the payee and payor spouses are not nenbers of

t he sane household at the tine of the paynent; and (d) there is
no liability to make any such paynents after the death of the
payee spouse and there is no liability to make any paynent in
cash or property, as a substitute for such paynents, after the
death of the payee spouse. Sec. 71(b)(1)(A)-(D). The test under

section 71(b)(1) is conjunctive; a paynent is deductible as

2A divorce or separation instrunment neans: (a) A decree of
di vorce or separate nmai ntenance or any witten instrunent
incident to such decree, (b) a witten separation agreenent, or
(c) a decree (not described in (a)) requiring a spouse to nake
paynments for the support or maintenance of the other spouse.
Sec. 71(b)(2)(A)-(C.
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alinmony only if all four requirenents of section 71(b)(1) are

present. See Jaffe v. Comm ssioner, T.C Menp. 1999-196.

Paynments not nmade under a divorce or separation instrunment may

not be deducted by the payor spouse. See Taylor v. Conm ssioner,

55 T.C. 1134, 1138 (1971). W decide the instant case on the
record without regard to the burden of proof or section 7491.

Petitioner contends that his paynents to his thrift savings
pl an are deductible for the foll ow ng reasons:

Fromthe divorce instrunent, the Thrift Savings Plan
(TSP) portion of petitioner’s retirenent was conposed
of a deferred conpensation of $88,487.21 with a | oan
payoff debt of $25,041.75. The court allotted fifty
percent interest [sic] in the deferred conpensation
pl an to spouse/former spouse. Clearly this represents
$44,243. 60 of deferred conpensation with $12,520. 88 of
| oan payoff debt that are spouse/forner spouse’s

i nterest.

* * * * * *

When deferred conpensation is withdrawn froma deferred
conpensation plan it is taxable inconme in the year it
is withdram. * * * $44, 243.60 being deferred
conpensati on, when w thdrawn nmust be reported on forner
spouse’s tax return. $12,520.88 going to pay a |oan
woul d be considered a w thdrawal of deferred
conpensation for inconme tax purposes. The divorce

i nstrunment does direct petitioner to pay off the |oan
portion. The petitioner is the only person eligible to
payof f the debt according to TSP rules. Therefore
transfer of the fornmer spouse’'s portion of the loan is
only acconplished through paynments of the petitioner.
The former spouse’s debt is being paid off and these
paynments are a formof incone to the forner spouse.

| . R C Section 71(b)(1) provides that “the term
“alinony or separate mai ntenance paynent’ neans ‘any
paynment’ in cash if such paynent is received by (or on
behal f of) a spouse under a divorce or separation
instrunent.” Were it not for the divorce instrunent



- 7 -

this circunstance would not occur. Note that |I.R C

Section 71(b) (1) provides nowhere therein that the

paynment actually be “required.”
We understand petitioner to be contending that, even though the
di vorce court designated petitioner’s Thrift Savings Plan as
marital property and awarded petitioner’s forner spouse a 50-
percent interest in the Thrift Savings Plan, petitioner is the
only person who can pay off a |oan against the plan pursuant to
the Thrift Savings Plan rules,® and therefore, because petitioner
is paying off his former spouse’s 50-percent interest in the |oan
against the Thrift Savings Plan, that paynent is deductible
al i nony.

Respondent contends that the interest in the Thrift Savings
Plan allotted to petitioner’s fornmer spouse is nerely a property
settlenment, not deductible alinony. W agree with respondent.
The divorce decree stated that the Thrift Savings Plan was
marital property and granted petitioner’s forner spouse a 50-
percent interest. By repaying the |oan, petitioner does not nake
al i nrony paynents. Petitioner’s former spouse received her share
of the Thrift Savings Plan through an outright transfer. What
remains in the plan is petitioner’s and is burdened with the
whol e of the outstanding |loans. As petitioner pays down these

| oans the net value of his share increases and inures to his

Contrary to petitioner’s assertions, we found no specific
order in the divorce decree directing petitioner to pay off the
| oan against the Thrift Savings Pl an.
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benefit, not his former spouse’s. Accordingly, we hold that
petitioner’s paynents to his Thrift Savings Plan are not
deducti bl e al i nony.

Simlarly, petitioner contends that his contributions to his
retirement plan are deductible alinmony paynents. Petitioner
contends that, because he nust contribute to his retirenment plan,
and because creditabl e benefits continue to accrue after the
marriage, he essentially is being forced to make al i nony
paynments. Petitioner further contends that the fornmula set forth
in the divorce decree is incorrect because it does not fix the
nunber of years of creditable benefits and that wages are not
property. Respondent argues that the interest in the retirenent
plan allotted to petitioner’s former spouse is part of the
property settlenent. W agree with respondent.

Petitioner fails to understand the function of the formula
set forth in the divorce decree. The divorce decree provides as
fol |l ows:

The plaintiff [sic] share of retirenent shall be

cal cul ated using a fraction where the nunerator shal

be 22.5, representing the nunber of years of the

marriage, and the denom nator shall be the total nunber

of years during which creditable retirenment benefits

were acquired by the defendant, tinmes fifty percent.

The total nunber of years of creditable benefits (years of
service) does not have to be fixed; that is the purpose of

numerator, 22.5 years, the duration of the marriage. The

nunmerator in the equation limts the percentage of the funds to
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be paid to petitioner’s forner spouse when distributions are nade
fromthe plan in the future. The fornula nerely fixes the share
of retirenment funds that is to be allotted to petitioner’s forner
spouse. Accordingly, we hold that petitioner’s contributions to
his Governnment retirenment plan are not deductibl e alinony
paynent s.

Addi tionally, petitioner contends that he may deduct nedi cal
i nsurance paynents because the order pendente lite directed him
to mai ntain nmedi cal coverage which was in effect during the
entire taxable year 2002. Petitioner contends that he el ected
hi s coverage during the open enrollment period at the end of 2001
and that his election was effective for 2002. At trial,
petitioner testified as follows regarding the manner in which he
cal cul ated the anmount of the deduction for nedical insurance:

Wen | determned ny taxes | went ahead and put in half

of what | paid for nedical insurance because | figured

| amhalf, she’'s half. She also had custody of the

children, so | |ooked at that as making the difference

between famly plan and single plan woul d have given ne
a bigger value, but at the time | didn't pay attention

to the difference. | just took half, prorated it for
the year. | put that in as alinony per the exanple in
the IRS publication. | was under court order to

provi de the insurance.

Respondent contends that, while the order pendente lite
ordered petitioner to nmaintain existing nmedical coverage, the
order was superseded by the March 22, 2002, divorce decree which
ordered petitioner to nmaintain nedical insurance for the m nor

children but did not nention petitioner’s fornmer spouse.
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Respondent further contends that petitioner could have purchased
separate insurance for the children without violating the divorce
decree and that it was petitioner’s voluntary decision to
conti nue existing coverage which included his forner spouse.

We believe petitioner’s testinony that he could not change
hi s i nsurance coverage after he elected his 2002 plan during the
open enroll nent period in |late 2001. The fact that he could not
el ect anot her plan, however, does not nean half of all the
medi cal insurance paynents nmade by petitioner during taxable year
2002 is deductible alinony. There still nust be an order
directing petitioner to nmake the paynents. See Taylor V.

Conm ssi oner, supra at 1138 (stating alinony is confined to

situations where there is a witten agreenent or court decree
requiring certain paynents to be nmade). The February 2, 2000,
order pendente lite provided that the “Defendant shall continue
exi sting medi cal insurance coverage.” The March 20, 2002,

di vorce decree stated: “This decree supplants the provisions of
all prior decrees or orders entered in this cause, and al

obl i gations inposed thereby which are still executory are hereby
di scharged”. The divorce decree did not order petitioner to
mai nt ai n medi cal insurance for his former spouse. The divorce
decree only stated: “Defendant shall maintain nedical insurance
for the use and benefit of the mnor children of the parties.”

Accordingly, petitioner would be entitled to a deduction for only
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medi cal insurance paynents covering his fornmer spouse nmade during
the first 3 nonths of taxable year 2002; i.e., the period covered
by the order pendente lite. Although we conclude that petitioner
woul d be entitled to deduct a portion of his nedical insurance
paynments made during the first 3 nonths of taxable year 2002 as
al i nrony, petitioner did not produce any docunentary evi dence
substantiating the anounts paid for his former spouse’s nedica
i nsurance. Petitioner’s testinony at trial regarding how he
cal cul ated his deduction for nedical insurance was a rough
estimate of what petitioner believed his deduction should be.
Petitioner, however, did not substantiate the paynents made on
behal f of his former spouse. Accordingly, we hold that
petitioner may not deduct the anounts he clainmed for his forner
spouse’ s nedi cal insurance.

Petitioner contends that he may deduct the honeowner’s
i nsurance paynents because, under the order pendente lite, he was
obligated to make all nortgage paynents on the marital hone that
petitioner and his former spouse were each restrained from
selling, conveying, nortgaging, or otherw se disposing of so that
the property would be available to satisfy any decree the divorce
court mght later enter. |In essence, petitioner argues that the
order pendente lite's direction not to sell, nortgage, or dispose
of any marital property is tantanount to an order to insure the

marital honme so that the honme would remain available to satisfy
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any |ater divorce decree. Respondent contends that the |anguage
in the order pendente lite is not an express directive to nmake
homeowner’s i nsurance paynents. W agree with respondent.

A taxpayer may not deduct specific paynents as alinony
absent a divorce or separation instrunment requiring such

paynents. See Taylor v. Conmmi ssioner, supra at 1138.%

Petitioner invites us to read a command into the order pendente
lite that is not contained in the order. Wile we agree that a
prudent honeowner m ght purchase insurance to protect his
resi dence, that does not automatically qualify the homeowner’s
i nsurance paynents as deducti bl e alinony expenses. Because the
order pendente lite did not expressly direct petitioner to nmake
homeowner’s i nsurance paynents, we hold that petitioner may not
deduct the paynents as alinony.

Based on the foregoing, we hold that petitioner’s paynents
to his Thrift Savings Plan, retirenent plan, nedical insurance
carrier, and homeowner’s insurance carrier were not deductible

al i nrony expenses for taxable year 2002. W have consi dered al

‘W note that the regul ations pernit cash paynents to a
third party on behalf of the other spouse to qualify as alinony,
provi ded such paynents are “under the terns of the divorce or
separation instrunment”. Sec. 1.71-1T(b), Q%A-6, Tenporary | ncone
Tax Regs., 49 Fed. Reg. 34455 (Aug. 31, 1984).
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of petitioner’s contentions. To the extent not addressed herein,
t hose contentions are without nerit or unnecessary to reach.

To reflect the foregoing,

Deci sion will be entered

for respondent.




