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SUPPLEMENTAL MEMORANDUM CPI NI ON

VELLS, Judge: This case is before the Court on the parties’

cross-notions for summary judgnent pursuant to Rule 121.! W

“Thi s opi nion supplements Jordan v. Conmi ssioner, 134 T.C 1
(2010).

1Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, and Rul e references
(continued. . .)
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must deci de whet her, on remand, respondent’s Appeals Ofice
properly verified that a notice of deficiency was nailed to
petitioners for their 1986, 1988, and 1989 tax years.

Backgr ound

Many of the relevant facts are set forth in our prior

Qpinion in Jordan v. Comm ssioner, 134 T.C. 1 (2010) (prior

Opinion), and are incorporated by reference. Additionally, sone
of the facts discussed in this Opinion are taken fromthe
parties’ noving papers and attachnments.?

At the tine they filed their petition, petitioners resided
in California.

Respondent sent a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 (notice of
determ nation) to petitioners with respect to a lien filed to
collect petitioners’ unpaid tax liabilities for their 1986, 1987,
1988, 1989, 1994, and 1995 tax years. Petitioners tinely filed a
petition with this Court seeking review of respondent’s
determnation. Petitioners’ taxes for their 1987, 1994, and 1995

tax years were assessed on the basis of their joint tax returns

Y(...continued)
are to the Tax Court Rules of Practice and Procedure.

2Those attachnents include certified copies of the Forns
4340, Certificate of Assessnments, Paynents, and O her Specified
Matters, and copies of the notices of deficiency on which
respondent’s Appeals Ofice relied during the hearing on renmand.
The parties do not dispute the authenticity of the attachnents.
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after petitioners failed to pay the taxes shown on those returns.
There are no remai ning factual or |egal issues concerning
petitioners’ 1987, 1994, and 1995 tax years, and the parties
agree that the Court should enter a decision sustaining
respondent’s determnation with respect to those years.
Petitioners filed their 1986 tax return on Decenber 9, 1987;
their 1988 tax return on June 22, 1990; and their 1989 return on
Septenber 21, 1990. Petitioners’ taxes for the 1986, 1988, and
1989 tax years were assessed followng audits. In the reply
brief they filed before we entered our prior Opinion, petitioners
contended for the first tine that the adm nistrative record
showed that a notice of deficiency had not been issued for those
years. Petitioners did not testify at trial that they did not
recei ve notices of deficiency. Nonetheless, because the
admnistrative record did not state that the Appeals Ofice had
verified that notices of deficiency were sent, we remanded the
case for the Appeals Ofice to clarify the record. In our prior
Opi ni on, we stated:
The record before us is unclear as to whether a notice
of deficiency was sent to petitioners for their 1986, 1988,
and 1989 tax years. W have held that a verification
generally is proper if the Appeals officer relied on a Form
4340, Certificate of Assessnents, Paynents, and O her
Specified Matters, or a transcript containing simlar
information. Nestor v. Conmm ssioner, 118 T.C 162 (2002).
There is no nention of a Form 4340 in the record. Mbreover,
the original assessnent dates in the early 1990s covered
petitioners’ 1986, 1988, and 1989 tax years; however, the

transcript provided covers only petitioners’ tax years 2000
and forward. W therefore remand the instant case to
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respondent’s Appeals Ofice to clarify the record as to
whet her a notice of deficiency was sent to petitioners for
each of the 1986, 1988, and 1989 tax years.

Jordan v. Conmi ssioner, supra at 12-13.

On remand, respondent’s Appeals Ofice placed in the
admnistrative file certified copies of Forns 4340, Certificate
of Assessnents, Paynents, and Ot her Specified Matters, for each
of petitioners’ 1986, 1988, and 1989 tax years, each dated
February 4, 2010. Although the Forns 4340 do not state that a
notice of deficiency was nailed to petitioners, the Forns 4340
each contain an entry stating: “additional tax assessed by
exam nation audit deficiency per default of 90 day letter.”
Petitioners signed a consent to extend the tinme to assess tax for
their 1986 tax year on Decenber 5, 1990. The assessnent for
petitioners’ 1986 tax year was made on June 1, 1992, and the
assessnents for petitioners’ 1988 and 1989 tax years were nmade on
April 26, 1993.

In addition to the Fornms 4340, the Appeals Ofice placed in
the adm nistrative file copies of the notices of deficiency. The
notice of deficiency for petitioners’ 1986 tax year is stanped
with the date Decenber 6, 1991. The notice of deficiency for
petitioners’ 1988 and 1989 tax years is stanped with the date
Cct ober 28, 1992. Both notices of deficiency are addressed to
petitioners’ |ast known address, which is the sanme address

petitioners used when they filed their petition in this Court.
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After reviewing the Fornms 4340 and copies of the notices of
deficiency for petitioners’ 1986, 1988, and 1989 tax years,
respondent’s Appeals Ofice issued suppl enental notices of
determ nation

Di scussi on

Rul e 121(a) allows a party to nove “for a summary
adj udication in the noving party’ s favor upon all or any part of
the legal issues in controversy.” Rule 121(b) directs that a
deci sion on such a notion shall be rendered “if the pleadings,
answers to interrogatories, depositions, adm ssions, and any
ot her acceptable materials, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and
that a decision may be rendered as a matter of law.” In the
i nstant case, the parties have nmade cross-notions for summary
j udgnent, and each party contends that there are no genui ne
i ssues of material fact and that the party is entitled to summary
judgnent as a matter of |aw.

CGenerally, the Comm ssioner is not entitled to collect a tax
by adm nistrative neans until it has been formally and tinely
assessed. Wen the taxpayer files a return, the Comm ssioner may
summarily assess the anmount shown on the return wi thout issuing a
notice of deficiency. Sec. 6201(a). However, when a deficiency
exi sts, the Conm ssioner nust issue a notice of deficiency and

wait 90 days before assessing the tax. Secs. 6212(a), 6213(a).
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To be tinely, the assessnent generally nmust be nade within the
3-year period of limtations. Sec. 6501(a).

When we review an Appeals Ofice determ nation under section
6330(d), we review the Appeals Ofice’s consideration of al
i ssues that were raised by the taxpayer, and we al so consi der
whet her the Appeals O fice conducted the verification required by

section 6330(c)(1). Jordan v. Conmm ssioner, 134 T.C at 12;

Hoyle v. Conm ssioner, 131 T.C 197, 202 (2008). Section

6330(c) (1) requires that, as part of its review, the Appeals
Ofice verify that a valid notice of deficiency was issued to the

taxpayer. Jordan v. Conm ssioner, supra at 12; Hoyle v.

Conmi ssi oner, supra at 202.

The act of mailing the notice of deficiency generally is
proven by evidence of the Conmmi ssioner’s mailing practices
corroborated by direct testinony or docunentary evidence of

mai ling. Coleman v. Conmi ssioner, 94 T.C 82, 90 (1990);

Magazi ne v. Commi ssioner, 89 T.C 321 (1987). A Postal Service

Form 3877 reflecting Postal Service receipt represents direct
docunentary evidence of the date and the fact of mailing and al so
shows conpliance with established Internal Revenue Service (IRS)

procedures for mailing notices of deficiency. Colenan v.

Conmi ssi oner, supra at 90; Magazine v. Conmi ssioner, supra at

324, 327. Exact conpliance with Postal Service Form 3877 mailing

procedures raises a presunption of official regularity in favor



- 7 -
of the Comm ssioner and is sufficient, absent evidence to the
contrary, to establish that a notice of deficiency was properly

mai l ed. Hoyle v. Conmi ssioner, 136 T.C. __ , _ (2011) (slip

op. at 10); Coleman v. Conm ssioner, supra at 91. A certified

mailing list containing the sane information as Postal Service
Form 3877 may al so be relied upon to establish mailing. Hoyle v.

Comm ssioner, 136 T.C. at ___ (slip op. at 10).

Respondent contends that the certified mailing lists related
to petitioners’ tax years 1986, 1988, and 1989 were destroyed
after 10 years pursuant to I RS procedures for docunent retention.
Because respondent does not have the certified mailing lists in
hi s possession, he contends that the Appeals Ofice should be
allowed to rely on Fornms 4340 to verify that the notices of
deficiency were nailed to petitioners.

We have held that a verification that a notice of deficiency
was issued generally is proper if the Appeals Ofice relied on a
Form 4340, unless the taxpayer denonstrates an irregularity in
t he assessnent procedure that would raise a question about the

validity of the assessnents. Jordan v. Comm Ssioner, supra at

12-13; Nestor v. Comm ssioner, 118 T.C 162, 166 (2002); Davis V.

Commi ssioner, 115 T.C. 35, 41 (2000). In Hoyle v. Conmm ssioner,

131 T.C. at 205 n.7, we stated that “where a taxpayer alleges no
notice of deficiency was nmailed he has * * * ‘[identified] an

irregularity’, thereby requiring the Appeals officer to do nore
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than consult the conputerized records”, including the Form 4340.
In that footnote in Hoyle, we referred to Chief Counsel Notice

CC-2006-19 (Aug. 18, 2006), which cited Nestor v. Conmm ssioner,

supra, for the proposition that the Appeals Ofice may rely on
the Form 4340 in the absence of an irregularity identified by the

taxpayer. |In Nestor v. Conmm ssioner, supra at 167, we stated:

“The Forns 4340 that respondent gave petitioner before trial
showed that the anpbunts at issue were properly assessed, and

petitioner did not show at trial any irregularity in the

assessnent procedure that woul d rai se a question about the
validity of the assessnments.” (Enphasis added.) According to
our holding in Nestor, therefore, the burden is on the taxpayer
to show at trial that an irregularity existed. |If the taxpayer
does not offer any evidence to show an irregularity, the IRS may
rely on conputerized records, including the Form 4340, to verify
that the notice of deficiency was sent and the tax properly
assessed. See id.

When we remand a case to the Appeals Ofice to clarify the
record as to whether a notice of deficiency was nailed to a
t axpayer, the Appeals Ofice is not limted to what the Appeal s
O fice considered during the first admnistrative hearing. Hoyle

v. Conmm ssioner, 136 T.C. at __ (slip op. at 10). Rather, on

remand the Appeals Ofice is to independently verify that a

notice of deficiency was properly mailed to the taxpayer. 1d.
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Petitioners did not proffer any evidence suggesting an
irregularity in the assessnent procedure. At trial petitioners
did not testify that they never received the notice of
deficiency. Nor did they raise the issue at any other tine
during the proceedings before this Court or before respondent’s
Appeals Ofice. |Indeed, it was not until their reply brief that
t hey contended that the adm nistrative record showed that no
noti ce of deficiency had been sent. A contention in a brief that
the adm nistrative record showed that no notice of deficiency was
mailed is not a showng of irregularity. 1In contrast, the

taxpayer in Hoyle v. Conm ssioner, 131 T.C. at 200 n.3, testified

at trial that he did not receive a notice of deficiency. 1In the
instant case, there is no such factual dispute. Instead, the
parties’ disagreenent is about what docunents respondent is
required to produce to show that the notice of deficiency was
properly mail ed.

Accordi ngly, because petitioners did not show that there was
an irregularity, we hold that Forns 4340, conbined with copies of
the notices of deficiency, my be used to verify that the notices
of deficiency were mailed to petitioners’ |ast known address and
that the tax was properly assessed.

The Fornms 4340 do not contain entries stating that notices
of deficiency were mailed to petitioners, but the Forns 4340 do

state: “additional tax assessed by exam nation audit deficiency
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per default of 90 day letter.” Chief Counsel Notice CC 2006-19
(Aug. 18, 2006) notes that the Form 4340 “currently provide[s]
verification of assessnment of the liability and the sendi ng of
collection notices”, but it is silent on whether the Form 4340
provi des verification that the notice of deficiency was mailed.?
In two recent District Court cases, the Forns 4340 the IRS
provided did not state that a notice of deficiency had been
mai |l ed to the taxpayers, but those courts nonethel ess held that
the IRS could rely on the designation “additional tax assessed by
exam nation audit deficiency per default of 90 day letter” as
evi dence suggesting that a notice of deficiency had been mail ed.

See United States v. Stevenson, 105 AFTR 2d 2010-2933 (E.D. Pa.

2010); Laeger v. United States, 105 AFTR 2d 2010-1707 (WD. La.

2010). In neither case did the taxpayers provide credible
evi dence that they did not receive the notices of deficiency.

In the instant case, the dates stanped on the copies of the
notices of deficiency are nore than 90 days before the assessnent
dates on the Forns 4340. The copies of the notices of deficiency
show petitioners’ |ast known address. W conclude that the Forns
4340, conbined with the copies of notices of deficiency, are
sufficient to show that the respective notices of deficiency were

tinmely mailed to petitioners at their |ast known address.

31t is unclear whether it is IRS practice to make an entry
on the Form 4340 stating that the notice of deficiency has been
mai | ed.
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Consequently, we hold that respondent’s Appeals Ofice properly
verified on remand, pursuant to section 6330(c)(1), that “the
requi renents of any applicable |aw or adm nistrative procedure
have been net.”

I n reaching these hol dings, we have considered all the
parties’ argunents, and, to the extent not addressed herein, we
conclude that they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

An appropriate order and

decision will be entered.




