T.C. Meno. 2008-192

UNI TED STATES TAX COURT

ALBERT M KUN, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 11988-06L. Filed August 12, 2008.

Pfiled a petition for review pursuant to sec.
6320, I.R C., in response to a determ nation by R that
lien action was appropriate.

Held: R s determnation to proceed with collection
i S sustained.

Al bert M Kun, pro se.

Mar garet Burow, for respondent.




-2 -
MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for review of a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of
determi nation).! The issue for decision is whether respondent
may proceed with collection, in the formof a filed tax lien, for
the total amount of petitioner’s Federal inconme tax liabilities
for 1994, 2000, 2001, 2002, and 2003.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference.

Petitioner, a self-enployed attorney, filed Federal incone
tax returns for 1994, 2000, 2001, 2002, and 2003. For each of
those years petitioner reported a tax liability, which was
assessed, but has not paid any of the tax due.

On February 4, 2005, respondent sent petitioner a Notice of
Federal Tax Lien Filing and Your Right to a Hearing under |IRC
6320 for 1994, 2000, 2001, 2002, and 2003. Petitioner was
informed that the notice of Federal tax |lien had been filed a day
earlier, on February 3, 2005. On February 25, 2005, petitioner

filed a Form 12153, Request for a Collection Due Process Hearing,

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended.
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with respect to those 5 taxable years. As the basis for his
di sagreenent, he stated “STATUTE OF LI M TATI ONS, WAl VER AND
ESTOPPEL. ”

Petitioner and respondent’s settlenment officer participated
in an in-person Appeals hearing on May 17, 2005. That same day
petitioner subnitted an offer-in-conprom se of $1,000 on the
basis of doubt as to liability and doubt as to collectibility.
Petitioner’s offer-in-conprom se covered his Federal incone tax
ltabilities for 1991 through 2004. As of the date the lien at
issue was filed, for the 5 taxable years at issue in this case
al one, petitioner’s inconme tax liabilities exceeded $66, 000. As
to those tax liabilities, petitioner, in his offer-in-conprom se,
asserted only that “1I DO NOT OAE THE TAX FOR THE YEAR 1994
BECAUSE THE STATUTE OF LI M TATI ONS HAS RUN.”

Petitioner also provided a Form 433-A, Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
I ndi vidual s, indicating that he was an unnmarried, self-enployed
attorney with total nonthly incone of $2,999 and total nonthly
l'iving expenses of $3, 206.

The settlenent officer infornmed petitioner that the offer-

i n-conprom se could not be considered at that tinme because sone
of the years petitioner listed in the offer were still pending
before the Court of Appeals for the Ninth Circuit. On Novenber

16, 2005, the Court of Appeals issued a decision affirmng this
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Court’s decision in Kun v. Conm ssioner, T.C. Mnob. 2004-209, in

whi ch this Court had sustained respondent’s determ nation that a
notice of Federal tax lien filing was an appropri ate enforcenent
action with respect to petitioner’s 1995, 1996, 1997, 1998, and

1999 Federal incone tax liabilities.? Kun v. Comm ssioner, 157

Fed. Appx. 971 (9th G r. 2005).

On June 8, 2006, respondent’s Appeals Ofice sent petitioner
t he af orenmentioned notice of determ nation.® Therein, the
Appeals Ofice determned that all |egal and procedural
requirenents for filing the notice of Federal tax |lien had been
nmet. The Appeals Ofice rejected petitioner’s $1,000 offer-in-
conprom se because his reasonable collection potential was
bel i eved, on the basis of his financial statenent and supporting

docunentation, to be $10,652.*% The Appeals O fice further noted

2Petitioner filed a nmotion to vacate or revise the decision
entered by the Court in accordance wth that Menorandum Opi ni on.
The Court denied that notion in a Suppl enmental Menorandum
Opinion. See Kun v. Comm ssioner, T.C Meno. 2004-273. Therein,
the Court noted that petitioner was nerely repeating his argunent
“that respondent did not tinely assess the liabilities in
question.” 1d. The Court then concluded that “Petitioner failed
to present any evidence at trial in support of his contention
that his 1995-99 incone tax liabilities were not tinely assessed,
and that failure also infects his nmotion.” 1d.

By that tinme, the Court of Appeals for the Ninth Crcuit’s
deci si on had becone final.

“The $10, 652 was petitioner’s “Net Realizable Equity in
assets”. The Appeals Ofice cal culated that nunber by first
addi ng together the fair market value of petitioner’s assets,
whi ch i ncluded, anong other things, a checking account and a car.

(continued. . .)
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that petitioner was not in conpliance with the filing and paynent
requirenents with respect to his 2005 taxable year.®

On June 23, 2006, petitioner filed a tinely petition with
the Court contesting the notice of determnation. At the tinme
the petition was filed, petitioner resided in California. A
trial was held on May 15, 2007, in San Francisco, California.

OPI NI ON

Col |l ection Action

A. Statute of Limtations

There is a 10-year limtations period for collection that

commences upon the assessnent of the tax. Sec. 6502(a)(1l). |If

Q

hearing is requested under section 6320(a)(3)(B) or
6330(a)(3)(B), the collection action(s) that are the subject(s)
of the requested hearing and the running of any period of

limtations under section 6502 are suspended for the period

4(C...continued)
The Appeals O fice then reduced the value of the noncash assets
by 20 percent to determ ne the “Quick Sale Value” and then
further reduced the value of petitioner’s encunbered or exenpt
assets by the anmount of the encunbrances or exenpt anount.

SPursuant to the Internal Revenue Manual (IRM, an offer-in-
conprom se “w |l be deened not processable” if “All tax returns
for which the taxpayer has a filing requirenent” are not fil ed.

1 Adm nistration IRM (CCH), pt. 5.8.3.4.1(1), at 16,276 (Sept. 1,
2005). As of June 8, 2006, petitioner had not filed a 2005
Federal inconme tax return or an extension request. Nor had he
made estimated tax paynents or had any tax withheld for that
year.
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during which the hearing and appeal s thereof are pending. See
secs. 6320(c), 6330(e)(1).

Petitioner alleges in his petition that “respondent is
attenpting to collect taxes for years in which the statute of
[imtations has clearly run.” Petitioner is incorrect.

A Federal incone tax deficiency and additions to tax were
assessed for each of the 5 tax years now at issue. The first
such assessnent was for 1994 and was made on Septenber 11, 1995.
Respondent filed the notice of Federal tax lien with respect to
the 5 taxabl e years now at issue, which included 1994, on
February 3, 2005, within the 10-year limtations period for
collection. |In addition, on February 25, 2005, petitioner
requested a hearing with respect to his 1994, 2000, 2001, 2002,
and 2003 tax years. That request suspended (and continues to
suspend) the period of limtations on collection for 1994 and the
other tax years at issue. Respondent therefore is not tine
barred fromtaking collection action with respect to 1994 (and
the other 4 years at issue).

Petitioner’s entire statute-of-limtations argunent focuses
on whether the limtations period was also tolled by an offer-in-
conprom se that he submtted on April 22, 2002, which he contends

was for 1995 and 1996, not 1994.6 That entire issue is a red

5This is in response to a statenment by the settl enent
of ficer and an argunent by respondent that the limtations period
(continued. . .)
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herring because, as explained above, the limtations period for
collection action as to 1994 remai ns open whet her or not that
limtations period was tolled by petitioner’s April 2002 offer-
I n-conprom se.

B. Ceneral Rules Regardi ng an Appeal s Heari ng

| f a taxpayer liable to pay taxes fails to do so after
demand for paynent, the tax liability beconmes a lien in favor of
the United States against all of the taxpayer’s real and personal
property and rights to such property. Sec. 6321. The lien
arises at the tinme the assessnent is made and continues until the
liability is satisfied or beconmes unenforceabl e by reason of
| apse of tinme. Sec. 6322. The Secretary is obliged to notify
t he taxpayer within 5 business days that a notice of a Federal
tax lien has been filed and that adm nistrative appeals are
available to the taxpayer. Sec. 6320(a). Upon tinely request a
taxpayer is entitled to a hearing before the Internal Revenue
Service Ofice of Appeals regarding the propriety of the filing
of the lien. Sec. 6320(b). This hearing is conducted in
accordance with the procedural requirenents of section 6330.

Sec. 6320(c).

5(...continued)
for collection with respect to 1994 was tolled under sec. 6331(k)
and (i)(5) fromApril 2002 until 90 days after the Court of
Appeal s for the Ninth Grcuit’s Novenber 2005 deci sion.
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The taxpayer is entitled to appeal the determ nation of the
Appeal s O fice, made on or before Cctober 16, 2006, to the Tax
Court or a U S. District Court, depending on the type of tax at
i ssue. Sec. 6330(d).’” Wiere the validity of the underlying tax
l[tability is properly at issue, the Court will review the matter

de novo. Sego v. Conmm ssioner, 114 T.C 604, 610 (2000); Goza v.

Commi ssioner, 114 T.C. 176, 181-182 (2000). The Court reviews

any other adm nistrative determ nation for an abuse of

di scretion. Seqo v. Conmm ssioner, supra at 610; Goza V.

Conmi ssi oner, supra at 182. An abuse of discretion has occurred

if the “Conm ssioner exercised * * * [his] discretion
arbitrarily, capriciously, or wi thout sound basis in fact or

law.” Wbodral v. Conmm ssioner, 112 T.C 19, 23 (1999).

Aside fromhis statute of limtations argunent, petitioner
rai ses no argunent as to the underlying tax liabilities for the 5

t axabl e years at issue. See Boyd v. Comm ssioner, 117 T.C 127,

130 (2001) (noting that an argunent that the limtations period
on collection has run is a challenge to the underlying tax
l[tability that we review de novo). The only issue left to be

addressed is the rejection of petitioner’s offer-in-conprom se.

‘Determ nations made after Oct. 16, 2006, are appeal able
only to the Tax Court. See Pension Protection Act of 2006, Pub.
L. 109-280, sec. 855, 120 Stat. 1019.
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C. Petitioner’'s Ofer-in-Conpronise

Anmong the issues that may be raised at the Appeals Ofice
and are reviewed for an abuse of discretion are “offers of
collection alternatives” such as an offer-in-conprom se. Sec.
6330(c)(2) (A (iii). The Court reviews the Appeals officer’s
rejection of an offer-in-conprom se to deci de whet her the
rejection was arbitrary, capricious, or wthout sound basis in
fact or |law and therefore an abuse of discretion. Mirphy v.

Comm ssioner, 125 T.C. 301, 320 (2005), affd. 469 F.3d 27 (1st

Cir. 2006); Wodral v. Conmm ssioner, supra at 23.

Section 7122(a) authorizes the Secretary to conprom se any
civil case arising under the internal revenue laws. |n general,
the decision to accept or reject an offer, as well as the terns
and conditions agreed to, are left to the discretion of the
Secretary. Sec. 301.7122-1(c)(1), Proced. & Adm n. Regs.
However, regul ations pronul gated under section 7122 provide that
“No offer to conprom se may be rejected solely on the basis of
t he amount of the offer w thout evaluating that offer under the
provi sions” of the regulations “and the Secretary’s policies and
procedures regarding the conprom se of cases.” Sec. 301.7122-
1(f)(3), Proced. & Adm n. Regs.

The grounds for conprom se of a tax liability are doubt as
to liability, doubt as to collectibility, and pronotion of

effective tax admnistration. Sec. 301.7122-1(b), Proced. &
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Adm n. Regs. Petitioner based his offer-in-conprom se on doubt
as to collectibility, which “exists in any case where the
t axpayer’s assets and incone are less than the full anount of the
liability.”® Sec. 301.7122-1(b)(2), Proced. & Admn. Regs. In
determ ning the taxpayer’'s ability to pay, the individual facts
and circunstances of the taxpayer’s case are considered and the
taxpayer is permtted “to retain sufficient funds to pay basic
living expenses.” Sec. 301.7122-1(c)(2), Proced. & Adm n. Regs.

Petitioner contends that it was an abuse of discretion for
respondent’s settlenment officer to reject his offer-in-conprom se
W t hout considering “the Bankruptcy Exenption”, apparently a
California statute that allegedly exenpts fromcreditors certain
property belonging to a debtor in bankruptcy.® Respondent
asserts that because petitioner raised the issue of a potenti al
bankruptcy filing for the first tinme at trial, the issue is not
rel evant as to whether respondent’s settlenent officer abused his
discretion. As to the nerits of petitioner’s argunent,
respondent asserts that any State | aw exenption is not effective

agai nst a Federal tax lien and that, in any event, because the

8n the interest of conpleteness, petitioner also based his
of fer-in-conprom se on doubt as to liability with respect to the
1994 taxable year on the basis that the applicable limtations
period on collections had run wth respect to that taxable year.
W have al ready addressed that issue.

°The statute referred to by petitioner is Cal. Gv. Proc.
Code sec. 703.140(b) (1) (West Supp. 2008).
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notice of Federal tax lien was filed before petitioner would have
filed a bankruptcy petition, the Federal tax |ien would continue
to attach to any exenpt property.
In review ng the Conm ssioner’s decision to reject an offer-
i n-conprom se for abuse of discretion, we cannot consider issues
that were not raised before the Comm ssioner’s Appeals Ofice.

See Ganelli v. Conm ssioner, 129 T.C 107, 115 (2007) (“We hold

today that we do not have authority to consider section
6330(c)(2) issues that were not raised before the Appeal s

Ofice”); Magana v. Conm ssioner, 118 T.C. 488, 493 (2002) (“in

our review for an abuse of discretion under section 6330(d) (1) of
respondent’s determ nation, generally we consider only argunents,
i ssues, and other [matters] that were raised at the collection
hearing or otherw se brought to the attention of the Appeals
Ofice”); sec. 301.6330-1(f)(2), QA-F5, Proced. & Adm n. Regs.
There is nothing in the record reflecting that petitioner
rai sed the issue of a potential bankruptcy filing before the
Appeal s Ofice, nor does petitioner assert, at least in a
conpr ehensi bl e manner, to the contrary.!® Mboreover, respondent

is correct that the notice of Federal tax lien filed in February

¥'n his reply brief petitioner appears to point to
respondent’s brief, or sone other docunent, in what m ght
constitute an effort to denonstrate that petitioner raised the
bankruptcy issue before the Appeals Ofice. W remain
unper suaded that petitioner raised the issue before the Appeals
Ofice.
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2005 woul d survive a subsequent bankruptcy filing by petitioner,
regardl ess of any California statute. See 11 U S.C sec.
522(c)(2)(B) (2006) (providing that exenpt property remains
subject to a properly filed tax lien even though the underlying

tax claimmay have been di scharged); lannone v. Conm ssioner, 122

T.C. 287, 293 (2004) (“Federal tax liens are not extinguished by
personal discharge in bankruptcy.”).

Because the settlenent officer based his decision on an
anal ysis of financial information provided by petitioner
i ndi cating a reasonabl e collection potential in excess of $1, 000,
see supra p. 4, and on the fact that petitioner was not in
conpliance wth Federal inconme tax |aws, see supra note 5,
respondent’s settlenent officer did not abuse his discretion in
rejecting petitioner’s offer-in-conpromse. W shall therefore
sustain respondent’s determ nation to proceed with collection by
lien.

1. Section 6673(a)(1) Penalty

Al t hough respondent does not ask the Court to inpose a
penal ty upon petitioner under section 6673(a)(1l), the Court may

i npose such a penalty sua sponte. See Pierson v. Conmm ssioner,

115 T.C. 576, 581 (2000).
Petitioner is an attorney with a | ongstandi ng habit of
failing to pay Federal inconme tax. As an attorney, he knew or

shoul d have known that he was instituting this case primarily for
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delay. |Indeed, both of his argunents--the argunent regarding the
statute of limtations and the argunent regardi ng bankruptcy--are
clearly groundless in |ight of the relevant statutes and this
Court’s caselaw. His dilatory tactics are further evidenced by
the fact that he raised an unsupported statute-of-limtations
argunment in his prior Tax Court case. See supra note 2. Because
we are convinced that petitioner instituted this case primarily
in order to delay collection, we shall inpose upon petitioner a
$1,500 penalty pursuant to section 6673(a)(1).

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

An appropriate order and

decision will be entered.




